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INTERESTS OF THE AMICUS CURIAE

(1) The International Center for Advocates Against Discrimination
("ICAAD") seeks to address structural discrimination against religious and ethnic
minorities and the State’s failure to protect vulnerable communities from
discrimination. For the past seven years, ICAAD’s staff has successfully
challenged notions that the kirpan, an article of faith of the Sikh religion, is a
“dangerous weapon” in the United States and in other countries.

In this case, ICAAD secks to ensure that 18 U.S.C. §930 is not construed to
brand a Sikh article of faith, the kirpan, as a dangerous weapon, as doing so will
only serve to perpetuate discrimination against Sikhs in the United States.
Additionally, ICAAD seeks to show that Ms. Tagore's sincerely held beliefs are
consistent with Sikh tenets and the prevailing consensus amongst the Sikh
community about what constitutes a kirpan. By doing so, we hope to avoid the
further suppression of the Sikh identity that has been heightened post 9/11.

No party’s counsel authored this brief in whole or in part, or contributed
money intended to fund preparing or submitting the brief. No other person

contributed money that was intended to fund preparing or submitting the brief.



INTRODUCTION & SUMMARY OF ARGUMENT

ICAAD files this brief in support of the Appellant, Kawaljeet K. Tagore.
ICAAD strongly believes that the District Court erred in granting summary
judgment to the United States and in denying Ms. Tagore's Motion for Summary
Judgment. Specifically, ICAAD believes that, in concluding that Ms. Tagore’s
kirpan 1s a “dangerous weapon,” as defined under 18 U.S.C. §930, the District
Court ignored record evidence establishing that the kirpan is an article of faith and
not a weapon, let alone a "dangerous one." ICAAD further believes that the
District Court erred in holding that Ms. Tagore does not have a sincerely held
belief in wearing a kirpan with an edge that is longer than 2.5 inches. The District
Court also erred in holding that the United States could not have reasonably
accommodated Ms. Tagore’s kirpan without “undue hardship.” As Amicus,
ICAAD does not seek to re-litigate the issues, but to provide clarification on these
factual issues.

It is important for this Court to note that the Supreme Court has long
recognized the kirpan as an article of faith, and that the application of general laws

of neutral applicability that reflect the views of the majority, should not be lightly



invoked “under the guise of "police" . . . regulations” to suppress the Free Exercise
of those whose belief may be “alien to the majority of our society.”"

ARGUMENT
I. THE KIRPAN, A SIKH ARTICLE OF FAITH, IS AN INSEPARABLE
PART OF THE SIKH IDENTITY AND IN NO CONCEIVABLE WAY

CONSTITUTES A WEAPON, LET ALONE A "DANGEROUS WEAPON"
UNDER 18 U.S.C. § 930

A. History of the Kirpan

On April 14, 1699, Guru Gobind Singh, the tenth Sikh Guru ("Prophet"),
established the Amrit Sanchar celrernony,2 whereby, 80,000° Sikhs became initiated
into the Khalsa* and were required to maintain five articles of faith, including the

kirpan, as part of their religious identity.” Hence, for over 300 years, freedom of

' See Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, at 411 (1963), concurring, Justice William
O. Douglas. Reference to Justice Douglas’ discussion on the kirpan is absent from the record.

* See Shiromani Gurdwara Parbandhak Committee (SGPC) and Kulraj Singh (translator), Sikh

* See Shiromani Gurdwara Parbandhak Committee (SGPC) and Kulraj Singh (translator), Sik
Rehat Maryada (Sikh Code of Conduct), § 6, c. VIII, art. XXIV (1994) (hereinafter "SGPC"),

available at  http://www.sgpc.net/rehat_maryada/section_six.html. ~ Shiromani  Gurdwara
Parbandhak.

’ Teja Singh and Ganda Singh, 4 Short History of the Sikhs: Volume One 1469-1765, Punjabi
University, Patiala, at 68 (1999).

* Khalsa/ Amridhari: Khalsa means “the pure” or “sovereign.” A Khalsa Sikh is one who has
taken Amrit, akin to an initiation ceremony, and who has sworn to uphold the discipline of rising
early, eschewing intoxicants, maintaining an external identity, working honestly, reciting the
scriptures daily, sharing one’s wealth, and upholding justice. See generally SGPC.

> Teja Singh, at 67-69 (1999); R 699-700 (citing Ganda Singh, Gobind Singh, Guru, in 2 THE
ENCYCLOPAEDIA OF SIKHISM 88 (Harbans Singh ed., 1996).
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conscience (inward spiritual belief) and freedom to manifest (external uniform)
became inextricably linked in Sikhism.® For Khalsa or Amritdhari Sikhs, the
external identity strengthens the inward spiritual belief and vice versa.” The
dastaar (turban) and the five Sikh articles of faith® are a cohesive uniform, and
scholars have described their purpose as reminding the wearer to always remember
Waheguru, to remain pure among the impurities of the world,'’ to maintain one’s
mental, physical, and sexual discipline,'' to always defend those most vulnerable,

and to uphold justice, even when faced with the certainty of death.

% Currently, there are over 26 million Sikhs world-wide and over 500,000 Sikhs in the United
States. R 2208.

7 Nikky-Guninder Kaur Singh, The Birth of the Khalsa, State University of New York Press, at
97 (2005) ("The internal transformation of the Sikh rite of passage is marked by five external"

articles of faith). Dr. Singh is Chair and Crawford Family Professor of Religious Studies at
Colby College.

8 SGPC, supra note 1, at § 6, c. X, art. XXIV(d), available at

http://sgpc.net/rehat maryada/section six.html (Sikhs "must wear all five K's-Kesh (unshorn
hair), strapped Kirpan (sword), Kachhehra (prescribed shorts), Kanga (Comb tucked in the tied
up hair), [and] Karha (Steel bracelet)").

® Waheguru literally means “the Wonderful Sovereign.” Gurinder Singh Mann, Sikhism, Prentice
Hall: New Jersey, at 15 (2004). Sikhism, being monotheistic, speaks only of one God who
permeates the universe and belongs to no specific religion. Waheguru is genderless and formless.

10 Patwant Singh, The Sikhs, Image, at 22 (2001) (“the secret of religion lay in living in the world
without being overcome by it”) (internal quotations omitted).

1 1d. at 54.



In Sikhism, faith and piety are essential; yet, they are insufficient when
divorced from one’s external identity. The external identity of a Sikh forms the
bridge between faith and the practice, and only by merging these dual identities
does a Sikh truly experience his/ her religion. The five articles of faith (also known
as the “5Ks”)'? are the final gift bequeathed by the Gurus and they serve as an
eternal reminder to uphold truth not only in belief but also in one's daily actions.
Therefore, by donning the Khalsa Sikh uniform, the turban and each article of faith
become a permanent part of an individual's identity, and being compelled to
remove any part of that uniform is tantamount to suppression of that individual's

identity.

B. Defining the Kirpan: Spiritual and Functional Significance

The word kirpan is comprised of two words: "kirpa" meaning grace or
compassion and "aan" meaning honor or dignity."> Although the kirpan resembles
and is often described in English as a "knife" or "small sword",'* it is an article of
faith that binds a Sikh to serving the interests of humanity and cannot be

categorized as a weapon. According to the Sikh Rehat Maryada (Sikh Code of

2R 700 . 6.
B3 See R 701 fn. 9.

' Picture of Appellant's actual kirpan without its sheath. R 803.
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Conduct),” to forego the kirpan is to relinquish one's identity as a Sikh.'
Therefore, a devout Sikh generally does not part with his/her kirpan while
working, playing, sleeping, or even bathing.

Scriptural and scholarly references to the kirpan emphasize both the internal
struggle and the qualities necessary for a Sikh to transcend worldly challenges that

are ever present. For example, the Guru Granth Sahib (Sikh scriptures) states:

From the Guru, I have obtained the supremely powerful sword of
spiritual wisdom. I have cut down the fortress of duality and doubt,
attachment, greed and egotism. The Name of the Lord abides within
my mind; I contemplate the Word of the Guru's hymns.'’

Moreover, Dr. Nikky-Guninder Kaur, a noted Sikh scholar, states that the kirpan:

represents courage and sympathy, passion and compassion, heroism
and tenderness. The metaphysical symbol for the wellspring of life

power and creativity . . . was made into a physical symbol by Guru
Gobind Singh so that his beloved Sikhs could wear it close to their
bodies.'®

!> The Sikh Rehat Maryada (Sikh Code of Conduct) constitutes the collective discipline for the
Sikh  community. This single document is a consolidation of Sikh tenets,
scriptures, hukamnamas (authoritative edicts), and historical texts. This code of conduct is
binding on all Sikhs in that it is considered to represent the will of the collective Sikh
community. The community has authority because the final Guru of the Sikhs, Guru Gobind
Singh, bequeathed spiritual and temporal authority to the Guru Granth Sahib (holy scriptures)
and the Guru Khalsa Panth (collective Sikh community). See generally SGPC, supra note 1.

16SGPC, § 6, c. VIII, art. XXIV(d), http://www.sgpc.net/rehat maryada/section_six.html.
7R 702 (quoting Guru Ram Das, Maru, pg. 1087).

" Nikky, supra note 1, at 121.



The kirpan cultivates spirituality and is not an instrument of "conquest and
dominance.""” Each of these characteristics is refined through the wearing of the
kirpan and prepares a Sikh to face the most daunting of all challenges; to conquer
one's own mind.*® Thus, "by taking up the sword of knowledge, she fights against
her mind and merges with herself."*'

Because of its significance, the kirpan plays a uniquely functional role in
Sikh rites and ceremonies as described below.”

1. Karah Parshad ("'Sacred Pudding')

Every day in congregational settings throughout the world, the hymn of the
day is read from Sikh scriptures in the morning and in the evening. Thereafter,
the kirpan touches the sacred pudding (karah parshad) contained within the steel

bowl (deg), a tradition that marks sanctification.”” The sacred pudding is then

Y 1d

2 Guru Granth Sahib (GGS), Japu, at 6 ("One who sees all existence as interconnected is of the
highest order; in conquering the mind, one conquers the world.").

21 Nikky, at 117 (quoting GG 1022).

> Id. at 115 ("The kirpan is not only worn on the body; it is mentally evoked in Ardas [Sikh
prayer], and it is visibly used in Sikh rites.").

23 SGPC, supra note 1, at § 3, c¢. VIII, art. XII, ("[o]ffering of the sacred Pudding brought later to
the sacred Kirpan is enough.), the Ardas, offered and the pudding tucked [sic] with the sacred
Kirpan for acceptance."), http://www.sgpc.net/rehat maryada/section_three chap_eight.html;
R 846.




distributed and consumed by members of the congregation, symbolizing an
acceptance of the hymn's spiritual message and the charitable distribution of food.
2. Engagement Ceremony
Although engagement ceremonies do not fall within the official set of life-
ceremonies in Sikhism, "if an engagement ceremony is sought to be held . . . a

2% .
"7 n the

kirpan, a steel bangle [kara] and some sweets may be tendered . .
presence of the Sikh holy scripture. The giving of the kirpan as a gift has powerful
meaning in Sikhism. In Indian culture, the tradition of dowry” has thousands of
years of historical resonance. Therefore, in order to break from such tradition,
Sikhs emphasize the giving of gifts to enhance the couple's spiritual wealth rather
than their worldly possessions.
3. Amrit Sanchar (Sikh Initiation Ceremony)
When a Sikh decides to take Amrit, that individual "must wear all five K's-

Kesh (unshorn hair), strapped Kirpan (sword), Kachhehra (prescribed shorts),

Kanga (Comb tucked in the tied up hair), [and] Karha (Steel bracelet)."** All

*Id. at § 4, c. XL, art. XVIIL,
http://www.sgpc.net/rehat_maryada/section_four chap_eleven.html.

%> The tradition where the girl's family provides the boy's family a sizeable amount of money and
gifts in order to commence the wedding between both sides.

26 SGPC, § 6, c. XIII, art. XXIV(d) http://www.sgpc.net/rehat_maryada/section_six.html.



recipients of Amrit are informed that their new responsibilities include a
commitment to wear their five articles of faith at all times.
4. Anand Sanskar/ Anand Karaj (Sikh Marriage Ceremony)

The kirpan also plays an integral part in the Sikh wedding ceremony. In this
ceremony, the groom carries a large kirpan while the couple walks around and
bows before the Guru Granth Sahib. In some instances, brides carry the kirpan as
well.

5. Antam Sanskar (Funeral Ceremony)

A Sikh's articles of faith, including the kirpan, also play a fundamental role
in Sikh funeral ceremonies. "The dead body should be bathed and clothed in clean
clothes. While that is done, the Sikh articles of faith must remain on the deceased
individual and "should not be taken off."*’ Maintaining the articles of faith through
the process of cremation does not signify the preservation of these articles in the
afterlife; instead, it is a recognition that these articles have become an inextricable
part of their person, and thus, their removal would be severing an essential part of

the person’s identity.

*"Id. at § 4, c. XI, art. XIX, http://www.sgpc.net/rehat_maryada/section_four chap_eleven.html.




As a Sikh progresses through life, the kirpan and the other articles of faith
play a central role in cultivating inner devotion, discipline, and also sanctifying

religious rites.

C. The District Court Mischaracterizes the Kirpan As a '"Dangerous
Weapon"

The District Court mistakenly holds that Ms. Tagore’s kirpan is a

28
“dangerous weapon.”

In so holding, the District Court completely ignores the
record evidence establishing the historical significance of the kirpan as an article
of faith. Moreover, the District Court's characterization of the kirpan as a
dangerous weapon fails to give weight to the kirpan's spiritual significance, its
functional purpose in religious rites, and recognition by the judiciary” and law
enforcement that the kirpan is an article of faith and not a weapon. Finally, by
mischaracterizing the kirpan as a dangerous weapon, the District Court subjects a

kirpan-wearing Sikhs to disparate treatment vis a vis other secular objects/ tools

that are readily available in Federal buildings.

B R 2541.

** The United States Supreme Court has long found the kirpan to be a protected article of faith
that [is] protected by the First Amendment but which could easily be trod upon under the guise
of "police" or "health" regulations reflecting the majority's views.” Sherbert v. Verner, 374 U.S.
398, 83 S.Ct. 1790, at 411 (1963) (citing Rex v. Singh, 39 A. 1. R. 53 (Allahabad, 1952).

9



1. Defining the Kirpan As a Weapon Undermines it
Religious Significance

In holding that Ms. Tagore’s kirpan is a “dangerous weapon,” the District
Court relies almost exclusively on the testimony of Ms. Tagore and a single non-
expert witness, Ajai Singh Khalsa. While Ms. Tagore does analogize her kirpan to
a “small sword,’ this is not dispositive. Sikhs frequently describe the kirpan to
non-Sikhs as a "knife" or "sword," for lack of a better term in English.”’ This is no
different than Jews describing the chuppah -- the covering under which Jewish
couples often get married -- as a "tent" or "canopy," when the chuppah's religious
purpose and function is to symbolize a Jewish home. By classifying the kirpan as a
weapon, the District Court has ignored the extensive record evidence establishing
the kirpan’s spiritual significance and its functional use in religious rites as
described above, neither of which involve the kirpan's use as a weapon.
Furthermore, the kirpan 1s recognized worldwide as an article of faith that seeks to

prevent violence rather than to perpetuate it.** In stark contrast, the District Court

30R 862.

31 Nikky, supra note 1, at 115 ("is not only worn on the body; it is mentally evoked in Ardas
[Sikh prayer], and it is visibly used in Sikh rites").

32 Equality and Human Rights Commission Guidance, Guidance on the Wearing of Sikh Articles
of Faith in the Workplace and Public Spaces, at 4 (Dec. 2010) ("It symbolically represents the
power of truth to cut through untruth, and is a reminder of the obligation to prevent violence

10



has characterized the kirpan as a "dangerous weapon" that must be suppressed and
controlled.”

The District Court also rests its determination that Ms. Tagore's kirpan is a
"dangerous weapon" on Mr. Khalsa's testimony -- that a kirpan can be used in self-
defense and in the protection of others.”* However, the government readily
concedes that many secular items that are freely admitted into Federal buildings--
including scissors, letter openers, butter knifes, box cutters, and cake knives--can
also be used as "dangerous weapons."” Yet, the District Court fails to
acknowledge this concession.

Moreover, whether something can be used as a weapon 1s not determinative
of whether it is a weapon, and thus, the purpose and intent of the kirpan, both
spiritual and functional, necessitates a finding that the kirpan's essential character
is not that of a weapon. Ultimately, the record evidence, evidence from Sikh
scriptures, religious rites, and Sikh scholarship irrefutably contradict the District

Court's categorization of the kirpan as a "dangerous weapon."

rather than stand by."), http://www.equalityhumanrights.com/publications/guidance-and-good-
practice-publications/general-guidance/.

3R 2541
3R 1315-17.

SR 1122.

11



2. The District Court Subjects the Kirpan-wearing Sikhs to
Disparate Treatment Vis A Vis Secular "Tools"

If affirmed, the District Court's opinion would legitimize disparate treatment

of kirpan-wearing Sikhs. That is, the District Court holds that "work-related

n36 n 37

tools"*®, secular "tools of the trade",’” and "common everyday utensils"*® that have
blades exceeding 2.5 inches fall within the "lawful purpose" exception of 18
U.S.C. §930(d)(3),” yet, holds that the kirpan is a “dangerous weapon” that is both
subject to 18 U.S.C. §930 and falls outside its "lawful purpose" exception. The
District Court states, that "[e]ven if butter knives are present in federal facilities
plaintiff’s attempt to compare a butter knife to a kirpan, which she herself

140

describes as a “small sword,” is inapposite."" This distinction reveals an erroneous

understanding of the kirpan’s function in everyday life as described in the Sikh

PR 1121.
TR 1598-99.
¥R 2065.
R 2652.

R 2521-22 (internal quotations omitted).

12



Rehat Maryada (Sikh Code of Conduct)*' and in the five life-ceremonies described
above.”

Furthermore, there is no principled basis for this distinction: the kirpan is an
article of faith that is essential to a Sikh’s very existence. Hence, the only
difference between the kirpan—which the District Court would disallow under 18
U.S.C. §930—and box cutters, letter openers, scissors, and cake knives—which the
District Court freely permits—is that the former is a religious article. This is
discrimination per se.

3. Judicial and Law Enforcement Positions on the Kirpan
Buttress Ms. Tagore's Contention that her Kirpan is Not a
"Dangerous Weapon" or, Alternatively, that it Falls within
18 U.S.C. §930 "Lawful Purpose' Exemption

This section will focus on how the kirpan has been viewed by the judiciary
and law enforcement. The purpose here is not to undertake a case-by-case analysis
(which the Record reflects), but to highlight specific commentary regarding the
kirpan within these two institutions.

At the heart of this case is a conflict between the constitutional right of Free

Exercise and a neutral law of general applicability that has a disparate impact on a

*! Nikky, supra note 1, at 115 ("is not only worn on the body; it is mentally evoked in Ardas
[Sikh prayer], and it is visibly used in Sikh rites").

2 Part I B (1-5).
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minority religious community, Sikhs. Increasingly, courts and law enforcement
agencies have resolved this conflict in favor of Free Exercise.

In the seminal Supreme Court Free Exercise case, Sherbert v. Verner,”
Justice William O. Douglas, in his concurring opinion, stated:

Religious scruples of Moslems require them to attend a mosque on
Friday and to pray five times daily."! Religious scruples of a Sikh
require him to carry a regular or a symbolic sword.
Rex v. Singh, 39 A. 1. R. 53 (Allahabad, 1952). Religious scruples of a
Jehovah's Witness teach him to be a colporteur, going from door to
door, from town to town, distributing his religious pamphlets.
See Murdock v. Pennsylvania, 319 U. S. 105. Religious scruples of a
Quaker compel him to refrain from swearing and to affirm instead.
See King v. Fearson, Fed. Cas. No. 7,790, 14 Fed. Cas. 520; 1 U. S.
C. § 1; Federal Rules of Civil Procedure, Rule 43 (d); United
States v. Schwimmer, 279 U. S. 644, 655 (dissenting opinion).
Religious scruples of a Buddhist may require him to refrain from
partaking of any flesh, even of fish.”*!

The examples could be multiplied, including those of the Seventh-day
Adventist whose Sabbath is Saturday and who is advised not to eat
some meats."!

These suffice, however, to show that many people hold beliefs
alien to the majority of our society—beliefs that are protected by
the First Amendment but which could easily be trod upon under
the guise of '"police" or "health" regulations reflecting the
majority's views."

® Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790 (1963).

* Id. at 411, concurring, Justice William O. Douglas (emphasis added).
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Justice Douglas recognized long ago that the kirpan is an article of faith, and that
the application of general laws of neutral applicability that reflect the views of the
majority, should not be invoked “under the guise of "police" . . . regulations” to
suppress the Free Exercise of those whose belief may be “alien to the majority of
our society.”®

In City of Detroit v. Garca," a famous and oft-cited case, Judge Rudy Serra
held that a Sikh student who was arrested on campus for carrying a ten (10) inch
kirpan had not violated City of Detroit Ordinance Section 38-10-42.* In so
holding, Judge Serra stated:

the way of the non-conformist for conscience's sake is hard, our

Constitution requires that he not be unnecessarily burdened by general

laws, even when these laws seem wise and good to the vast majority

of Americans. We can afford to be generous in these matters, and we

ought to be generous as the good order of the country will admit.*

Judge Serra further held that the ten (10) inch kirpan was not a weapon:

“[t]he ordinance applied against defendant only applies to articles used as a

B

% See Appendix 4, City of Detroit v. Garcha, No. Z-775606 (36th Dist. Ct. Mich.) (2006); see
also R 2207.

Y 1d. at *2.
* Id. at *1 (quoting The New Dimension of Freedom in America, 1969, Chandler Publishing Co.,
124 Pear Street, San Francisco, CA 94105, edited by Frederick M. Wirt and Willis D. Hawley,

quoting 61 The American Political Science Review 67-674, "The Constitution, The Supreme
Court and Religion" by William Carroll).
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weapon [of which] . . . Defendant had no such article.”*

Moreover, Judge Serra
went to great lengths to ensure law enforcement would be properly instructed on
recognizing that the kirpan was not characterized as a weapon in the future.”® The
legacy of this opinion has resulted in both state and federal law enforcement
officials dismissing numerous prosecutions against kirpan-wearing Sikhs who
were arrested for allegedly violating weapons statutes.

Similarly, Judge Mark Painter of the Appellate Court in State of Ohio v.
Singh stated, “[t]o be a Sikh is to wear a kirpan—it is that simple. It is . . . in no
way a weapon [and] . .. laws such as R.C.2923.12 are wholly inapplicable.”"

In the law enforcement context, Rhode Island Deputy Attorney General,
Gerald J. Coyne dismissed all criminal charges against a Sikh, Sher Singh, who
was pulled off an Amtrak train when passengers identified him as a terrorist

because of his beard and turban and was arrested for carrying a kirpan. After

dismissing the criminal charges, Deputy Attorney General Coyne stated: "[w]e are

* Id. at *2. These sentiments have been similarly echoed in State of Ohio v. Singh, where the
Court found “no evidence that [defendant] possessed or carried the kirpan as a weapon and no
evidence that the kirpan was designed or adapted for use as a weapon.” State of Ohio v.
Harjinder Singh, 117 Ohio App. 3d 381, 690 N.E.2d 917 (Ohio Ct. App. 1st Dist. 1996).

0 Id. at *5 ("It is hoped that this opinion will provide some guidance to law enforcement
authorities in addressing these issues in the future.")

>! State of Ohio v. Harjinder Singh, 117 Ohio App. 3d 381 (C.A. of Ohio) (1996).
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hopeful that law enforcement agencies will recognize the inherent religious nature
of the kirpan, and also recognize that those who carry a kirpan . . . should not be
subject to criminal prosecution."

Recently, a Sikh truck driver, Jagdev Singh, was criminally charged under
18 U.S.C. §930 for wearing his kirpan, which had an edge that was at least three
(3) inches long, in a federal installation (U.S. Army Base). However, on June 8,
2011, the Special Prosecutor, Helen E. Evans, dismissed the charge stating that the
dismissal was "in the best interest of the Government.">

In short, Sikh scriptures, the Sikh Code of Conduct, Sikh scholarship, and
evolving decisions of courts and law enforcement agencies clearly establish that
the kirpan is a sacred article of faith and not a weapon, and therefore, should not be
subject to general laws of neutral applicability that prohibit "dangerous weapons."
If this Court fails to adopt the views of these authoritative bodies, the Court should
at a minimum, recognize that the kirpan is being worn for a lawful purpose--

namely, the Free Exercise of religion--and, therefore, should fall within 18 U.S.C.

§930(d)(3).

2R 785.

> R 2212. Jagdev Singh submitted a declaration attesting to the fact that the blade of his kirpan
was over three (3) inches. R 2198.
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II. MS. TAGORE'S SINCERELY HELD BELIEF OF WHAT
CONSTITUTES A BASELINE THRESHOLD (MINIMUM LENGTH
REQUIREMENT) FOR THE KIRPAN IS CONSISTENT WITH
AUTHORITATIVE SIKH REGULATIONS, AND MOREOVER, THE
UNITED STATES COULD HAVE REASONABLY ACCOMMODATED
MS. TAGORE'S KIRPAN WITHOUT UNDUE HARDSHIP

The District Court finds unconvincing Ms. Tagore’s attempt to identify a
"baseline threshold" (minimum length requirement) for when the kirpan is
irreparably altered into something that is no longer a religiously mandated article
of faith.”® However, the District Court fails to credit substantial testimony by
witnesses who sincerely profess that a baseline threshold for the kirpan is three (3)
inches® and overlooks Sikh scholarly commentary,® authoritative Sikh
Regulations,”” and a general consensus’® that establishes Ms. Tagore's has a

sincerely held belief in wearing a kirpan with an edge that is at least three (3)

inches long.

>R 2612.

> R 2342.

>0 See infra Part 11 A
T Id.

*¥ See infra Part 11 B
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Furthermore, the District Court overreaches by concluding that because Ms.
Tagore "does not differentiate between the [length of the] blade and handle . . . a
reasonable fact-finder [would be unable] to conclude that plaintiff has a bona fide
religious belief . . ."* disregarding the obvious fact that the total length of the
kirpan significantly relates to the size of the blade.”” Though Ms. Tagore had
difficulty articulating authority for her religious views regarding the length of her
kirpan,”' as an accomplished IRS employee who exceeded expectations,®” the fact
that she was prepared to risk termination of a coveted position clearly demonstrates
the sincerity of her religious belief that a kirpan with an edge shorter than three (3)

inches is not a kirpan.

A. Regulations on the Kirpan from the Sikh Governing Body, Shiromani
Gurdwara Parbandakh Committee (SGPC) are Consistent with Ms.
Tagore’s Sincerely Held Belief

In 1990, the Ontario Board of Inquiry held that it was lawful for students and

teachers in schools to wear kirpans after a Sikh teacher brought an employment

Y R 2240.

% The District Court ignores Ms. Tagore’s testimony in which she averred that she would not
wear a kirpan with an edge shorter than three (3) inches. R 1001.

®I'R 1590.

%2R 1895.
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discrimination claim.”> During the proceedings, the Shiromani Gurdwara
Parbandakh Committee (SGPC),** a Sikh governing body, issued Regulations on
kirpans that provide, in relevant part, that "[n]o definite size of the kirpan has been
fixed, although it should not be reduced to a mere formal sign. A one foot
Kirpan is usual."®

The SGPC Regulations are consistent with Ms. Tagore’s insistence that the
blade of her kirpan cannot be reduced to anything shorter than three inches.®
Notably, during the Ontario Board of Inquiries proceedings, Dr. John W.

Spellman® testified that the kirpan could not be reduced to a “miniature” version.®

63 See Appendix 3, Pandori v. Peel Bd. of Education, (1996) 12 C.H.R.R. D/364 (Ont. Bd. of
Inquiry), at q 28.

% The SGPC "is directly elected by an electorate of the Sikh Nation, male and female above 18
years of age who are registered as voters under the provisions of Sikh Gurdwara Act 1925. This
act enables SGPC to control all the Historical Gurdwaras [Sikh houses of worship] as well as
Gurdwaras under Section 87 of this act. The elections to SGPC are held after every five years.
SGPC is also called Parliament of the Sikh Nation." SGPC, http://sgpc.net/the-sgpc/index.asp

% Pandori, at 9 29 (emphasis added).

% Id. To be clear, the analysis here does not attempt to determine what the baseline threshold
may be for children, though the SGPC Regulations make clear that adult kirpans are generally
larger and that no kirpan "should be reduced to a mere formal sign." /d.

" Dr. W. John Spellman is Professor of Asian Studies at the University of Windsor. In the kirpan
exhibits presented to the Ontario Board of Inquiry, the "smallest kirpan . . . had a blade of three
inches . .." Id. at § 19.

% Id. at 9 20. The Sikh Code of Conduct instructs Sikhs to wear their kirpan on a gatra ("a strap
typically worn across the chest and over the shoulder that enables a kirpan to be suspended at
one's waist or tucked inside one's belt"). R 702-703.
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B. Institutionalized Kirpan Accommodations Reflect Consistency with

Ms. Tagore's Sincerely Held Belief, and Moreover, the United States

Could Have Reasonably Accommodated Ms. Tagore's Kirpan without

Undue Hardship

The District Court also erred in holding that the United States could not have
reasonably accommodated Ms. Tagore’s kirpan without “undue hardship.”® The
record evidence clearly establishes that, in numerous instances, the federal
government has allowed Sikhs to enter federal buildings with kirpans whose edges
exceed 2.5 inches.”” Additionally, as detailed below, other public and private
institutions in both the United States and around the world have made similar
accommodations and show a general consensus consistent with Ms. Tagore's
sincerely held belief.

For example, the United States District Court for the District of Minnesota—
and, hence, the United States Marshal’s Service—allowed Mr. Ajai Singh Khalsa,
a Sikh attorney, to enter all federal courthouses in Minnesota with a kirpan whose
edge was at least three (3) inches.”' Subsequently, Mr. Khalsa freely entered

federal courthouses throughout the State of Minnesota with his kirpan, despite the

fact that its length exceeded 2.5 inches.

09 R 2241-2242,2254-61.
"R 856-7,923-24, 2193-2195.

"R 856-57.
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Additionally, the District Court also failed to credit the undisputed evidence
that the United States Secret Service allowed Dr. Tarunjit Butalia, a Sikh scholar,
to enter the White House with a kirpan whose edge was at least three (3) inches.”?
The Secret Service granted Dr. Butalia entry into the most sensitive governmental
building in the United States, despite knowing that his kirpan exceeded the 2.5
inch threshold of 18 U.S.C. §930.

Even though ICAAD disagrees with the District Court's characterization of
these accommodations as “not permanent waivers for a limitless number of entries

9973

but, instead, waivers for discrete occasions,”” the accommodations set out below

" and therefore

are "permanent waivers for a limitless number of entries,
demonstrate that, contrary to the District Court's holding, such accommodations

are feasible.

1. New York, NY: United Nations [Heightened Security: Metal
Detectors]

In seeking to obtain a policy that would allow the Sikh community access to
the United Nations facilities in New York and Geneva, United Nations

Independent Expert on Minority Issues, Gay McDougal, drafted a letter

2R 2193-2195.
R 2651.

" 1d.
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referencing that the kirpan is: "worn beneath the clothes, is commonly about 3
inches in [blade] length, and . . . [a]ccording to information received, Sikhs reject
n7s

the characterization of the Kirpan as a weapon . .

2. United Kingdom: HM Courts Services [Heightened Security:
Metal Detectors]

According to the Equality Human Rights Commission's Report that provides
guidance to law enforcement in the United Kingdom on Sikh articles of faith, HM
Courts Services developed a Safe and Secure policy after consultation with the
Sikh community and the judiciary. Ultimately, the HM Court Services concluded
that "where a Sikh wishes to enter a court building wearing a kirpan, he or she may
do so if the blade length does not exceed four inches and the whole kirpan does

o e 6
not exceed six inches . . ."’

Courthouses mandate the highest level of security in
most developed nations, yet, a broad based policy recognizing the kirpan was

made.

7> See Appendix 2, Letter from Gay J. McDougal, United Nations Expert on Minority Issues, to
Mr. Wood and Mr. Pichon (Apr. 7, 2008). We are unaware of the outcome based on Ms.
McDougal's representations to the U.N.

7% Equality and Human Rights Commission Guidance, supra note 29, at 19; see also, Appendix
5, Letter from the Right Honourable Lord Irvine of Lairg to K.Singh, Esq Re: Entry to Court
Service Buildings- Sikhs Wearing Kirpans (Nov. 23, 1999) ("members of the Sikh religion
should be allowed to enter our buildings while wearing their kirpans providing they do not
exceed 6 inches in total length").
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3. Vancouver, Canada: Olympic Games 2010 [Heightened
Security: Metal Detectors]

In preparation for the 2010 Olympics, the Olympic Committee in Canada
addressed the kirpan issue, and the committee instituted new policies regarding the
kirpan to ensure the screening process would run smoothly. The new regulations
required kirpan-wearing Sikhs to inform security personnel prior to being screened
at the venue, and to meet the following stipulation: "[tlhe maximum TOTAL
length of the kirpan, including the sheath may not exceed 7.5 inches with a blade
77

of not more than four inches . .

4. Toronto, Canada: Toronto Courthouses 2012 [Highest Level of
Security: Metal Detectors]

In an Ontario Human Rights Commission decision, Sikhs have obtained the
right to wear their kirpan into all Toronto courthouse facilities. The courthouse
policy regulations state that: “[a] Sikh wishing to enter a courthouse must now tell
the court officers they are wearing a kirpan and must be wearing the religion’s
other four articles of faith, as well. They must also be wearing the blade under

clothing and must not have a kirpan longer than 7.5 inches in total.””*

77 World Sikh Organization of Canada, Vanoc Permits Sikhs to Wear Kirpans at 2010 Winter
Games Venues (Oct. 15, 2009), http://www.worldsikh.ca/news-release/vanoc-permits-sikhs-
wear-kirpans-2010-winter-games-venues

® Toronto Sun, Kirpans now Allowed in Ontario Courts (May 17, 2012)

http://www.torontosun.com/2012/05/16/kirpans-now-allowed-in-ontario-courts; In Manitoba
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S. India: Airports [Highest Level of Security: Metal
Detectors and Hand Pat-Downs]

The recognition of the right to wear the kirpan is embedded within the
Indian Constitution.” Furthermore, the right to carry the kirpan also extends to
domestic flights in India. After 9/11, and with the obvious tightening of security,
Indian airport officials were not properly implementing® the policy of Sikhs being
allowed to carry kirpans on domestic flights. However, the Bureau of Civil
Aviation Security in India issued guidance allowing Sikh passengers on domestic
flights to carry a kirpan where the total length of the kirpan must be nine inches
or less and where the blade must not exceed six inches."'

6. Victoria, Australia: School District
The Victorian Sikh Association in consultation with the Victorian

Multicultural Commission formalized a kirpan accommodation with the length

(Canada), Court Security Policy was created to “guide security officers in the exercise of their
discretion” under section 4(1) and (2) of The Court Security Act.”® Under the policy, items that
could be allowed into the courthouse included: "Kirpans with a blade of 4 inches or less in
length." R .v. Lindsay, (2001) 158 Man. R.2d 176.

" INDIA CONST. art. 25, § 1.

% Bureau of Civil Aviation Security (Ministry of Civil Aviation) Government of India, Circular
No. 34/ 2002 (Oct. 31, 2002).

814
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being "upto 15 cm long . . "%

(or the equivalent of six inches). The Association
prevailed on the Commission to recognize that the kirpan was a religious article of

faith as opposed to a weapon.

7. Houston, Texas: Prometric Testing Center [Heightened
Security: Metal Detectors]

In response to a Sikh examinee who was initially denied entry because his
kirpan triggered a metal detector, Prometric Testing Center in Houston crafted a
kirpan accommodation policy applicable in all of their testing centers globally.®
Specifically, on June 7, 2011, Prometric agreed to integrate a kirpan policy into
Prometric's security briefing and policy manuals at over 10,000 testing centers in
160 countries.* The key language of the policy states: "[t]he Kirpan should not
exceed 7 inches in total length . . .", should be worn on a gatra, and should be

worn under one's clothing.*

2 Hindustan Times, Nod to Kirpans in School Sparks Debate (June 11, 2007),
http://www.hindustantimes.com/Indians-Abroad/raceandrancour/Nod-to-kirpans-in-school-
sparks-debate/Article1-229296.aspx; It is important to note, "[c]hildren's kirpans will usually be
smaller than those of adults." Pandori, at § 29 (In reference to SGPC Regulations).

8 See Appendix 1, Letter from Michael P. Sawicki, Vice President and Assistant General
Counsel, to Hansdeep Singh, Senior Staff Attorney Re: Kirpan Religious Accommodation Policy
(June 7, 2011).

“1d.

8 1d.
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These specific institutionalized kirpan accommodation policies clearly
demonstrate the sincerity of Ms. Tagore's belief and that the United States
government could have reasonably accommodated her kirpan without "undue
hardship." These kirpan accommodations in five countries reveal Ms. Tagore's
position cannot be considered unreasonable, arbitrary, or insincere.

CONCLUSION

The kirpan is a sacred Sikh religious article, not a weapon, let alone a
“dangerous weapon.” Ms. Tagore, like all devout Sikhs, has a sincerely held
religious belief in wearing a kirpan with an edge that is longer than 2.5 inches and
wore her kirpan for the lawful purpose of exercising her religious freedom. As
many other public and private institutions in the United States and around the
world have clearly done, the IRS and FPS could have accommodated Ms. Tagore’s
sincere belief and practice without undue hardship. Therefore, this Court should
reverse the District Court's grant of summary judgment to the United States and

remand to the District Court.
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Respectfully Submitted,

/s/ Hansdeep Singh

Hansdeep Singh

/s/ Jaspreet K. Singh

Jaspreet K. Singh

International Center for Advocates
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Telephone: (917) 971-5713

Fax: (646) 807-4647

/s/ Julia F. Pendery

Julia F. Pendery

State Bar No. 15744050
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Dallas, Texas 75234

Telephone : 972-243-1999

Fax: 972-243-8999

COUNSEL FOR AMICUS CURIAE
INTERNATIONAL CENTER FOR
ADVOCATES AGAINST
DISCRIMINATION ("ICAAD")
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PROMETRIC

June 7, 2011

Hansdeep Singh

Senior Staff Attorney

International Civil and Human Rights Advocate
UNITED SIKHS

JAF POB 7203

New York, NY 10116

RE: Kirpan Religious Accommodation Policy
Dear Hansdeep:

This will acknowledge that Prometric and the UNITED SIKHS have been able to achieve our goal of
implementing a Kirpan Religious Accommodation Policy which has been placed into effect by
Prometric in over 160 countries at over 10,000 Prometric testing centers worldwide. As you are aware,
Prometric is the leading global provider of comprehensive testing and assessment services. With
respect to special accommodations, Prometric has always been committed to providing its test
candidates with accommodations for medical conditions, disabilities, and religious practice.

In response to a young Sikh man who appeared for an examination at a Prometric testing center in
September 2010, UNITED SIKHS and Prometric devised a comprehensive religious accommodation
policy that addressed enhanced security (metal detectors) at certain Prometric testing centers and the
right of Sikhs to carry their articles of faith, namely the Kirpan. In seeking to balance the legitimate
security concerns with the sincerely held religious beliefs of Sikhs, Prometric, with the assistance of
UNITED SIKHS, crafted a religious accommodation policy that balanced the equally important
interests and revealed Prometric’s commitment to fostering an environment that safeguards religious

diversity.

Below is the language contained within the Prometric policy guidelines that recognizes the Kirpan as
an article of faith and allows Sikhs, with their Kirpans, to be admitted into Prometric testing centers:

A Kirpan is a short steel religious sword that members, both male and female, of the
Sikh religion are required to wear at all times. It will be admitted into the test center
under the following circumstances:

The Kirpan should not exceed 7 inches in total length, including the sheath.
If upon inspection, the Kirpan exceeds 7 inches, Prometric retains the
discretion to exclude the Kirpan from the testing center.

The Kirpan should be tightly secured to the gatra (cloth strap that keeps the
Kirpan tight next to the body and makes the Kirpan difficult to remove).

1501 South Clinton Street
Baltimore, Maryland 21224
USA

443 455 8000 pHOME
866 PROMETRIC T0LL FREE
866 776 6387 TOLL FHEE

www.prometric.com



PROMETRIC %~

It should be worn on a gatra (cloth strap) underneath clothing so that it is
not readily visible.

Prometric is committed to serving its clients both domestically and internationally. We are
encouraged by our collaboration with UNITED SIKHS and welcome further dialogue because we
believe our testing centers should be accessible to all.

In order to document this agreement with the terms of the policy, I request that you countersign this
letter where indicated below and return a copy to me. It was a pleasure working with you on this
matter and achieving a mutually beneficial result for all parties.

Sincerely,

Michael P. Sawicki

Vice President and Assistant General Counsel
443-455-8535 Direct
michael.sawicki@prometric.com

ACKNOWLEDGED AND AGREED:

o
- . o
- /’7 e
Ay A
P
.// g
e -

Hansdeep Singh

Senior Staff Attorney

International Civil and Human Rights Advocate
UNITED SIKHS

Date: June 7, 2011

1501 South Clinton Street
Baltimore, Maryland 21224
USA

443 4558000 PHONE
866 PROMETRIC TOLL FREE
866 776 6387 7YoLl FREE

www.prometric.com



Appendix 2



I
=

££< R
7o
Iln@
-
=<

,0-"'\"

{
1

NATIONS UNIES UNITED NATIONS

OFFICE DU OFFICE OF THE
HAUT COMMISSAIRE AUX DROITS HIGH COMMISSIONER FOR HUMAN
DE ’HOMME RIGHTS

Téléfax: (41-22)-917.90.06

Télégrammes:

Téléx: 412962

Téléphone: (41-22)-917.96.40 (41-22)-917.9640
Email:  gfox@ohchr.org

Internet www.unhchr.ch

07 April 2008
Dear Mr Wood and Mr Pichon,

I have the pleasure to write to you in my capacity as United Nations Independent Expert on
minority issues. | am writing to you in regard to the situation of members of the Sikh community who
have recently communicated their concerns to me regarding their ability to access United Nations
buildings and to attend United Nations human rights meetings in which they have a legitimate interest.
I wish to inform you of a request made by members of this community to grant them access, and
additionally to seek your advice regarding United Nations procedures and how we might
constructively find a solution to this ongoing problem.

I have been informed by members of a Sikh delegation who requested a meeting with me, that
on a regular basis practicing Sikhs who conform to the orthodox requirements of the Sikh religion,
have been denied access to United Nations buildings. The Sikh religion requires that practicing,
Baptised Sikhs wear certain articles of faith at all times, one of which is the “Kirpan” or ceremonial
dagger. This article is worn beneath the clothes, is commonly about 3 inches in length, and is
symbolic in nature. According to information received, Sikhs reject the characterization of the Kirpan
as a weapon and note that it is traditionally one of five articles of faith including an under garment, a
wooden comb, an iron bangle and uncut hair.

Members of the Sikh delegation with whom I have spoken are understanding of the need for
high security in regard to United Nations buildings and noted that, in most instances, security staff act
courteously under strict instructions regarding access to such buildings. However, they point out to me
that there have been no incidents in which the Kirpan has been used aggressively or for malicious
attack at the UN or elsewhere. They ask that this be taken into account by United Nations Security and
that a review of security policy might be undertaken in regard to the access of individuals of the Sikh
religion. Senior representatives have stated their readiness to cooperate fully and to consult with
United Nations Security staff in order to assist to this end and to consider possible compromise
solutions.

In my capacity as United Nations Independent Expert on minority issues, it is one of my
responsibilities to assist in finding solutions to problems that create obstacles to the full enjoyment of
the rights of persons belonging to minorities. I carry out this work in the full understanding that in
regard to matters of security some compromises may be necessary. In regard to this situation,
however, | am concerned that undue restrictions may be imposed upon certain individuals as a result
of their practicing of their faith. In certain countries with significant Sikh communities, notably the
United Kingdom, I am informed that solutions have been found to enable Sikh’s access to buildings,
including Government offices, with similar security concerns.



I would greatly welcome your response to this letter at your earliest convenience since a Sikh
delegation wishes to attend United Nations human rights events in Geneva during April 2008. | would

be pleased to assist in establishing a dialogue between your office and senior members of the Sikh
community.

Please be assured that | fully appreciate the often difficult circumstances encountered in
providing adequate security to United Nations premises and personnel, and that this letter is sent to
you in a spirit of constructive dialogue towards a sustainable solution.

/%/ Wil

Gay J. McDougall
United Nations Independent Expert on minority issues
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Summary: The Board of Inquiry finds that the Peel Board of Education contravened the
Ontario Human Rights Code when it introduced a policy prohibiting Sikh teachers and students
from wearing kirpans on school property.

Harbhajan Singh Pandori is a teacher who taught for the Peel Board of Education from 1983 to
1987. In the summer of 1987 Mr. Pandori became a Khalsa Sikh and began to wear the kirpan,
which is a ceremonial dagger, as well as the other four symbolic items which baptized Sikhs are
required to wear at all times. In 1988 Mr. Pandori was informed that the Peel Board of
Education had passed a resolution prohibiting the wearing of kirpans on school property. As a
Khalsa Sikh Mr. Pandori could no longer teach in the region and he sought employment in
Etobicoke instead.

The Ontario Human Rights Commission alleged that baptized students of the Sikh faith are also
discriminated against by the policy and that two students in particular were discriminated
against when they were prohibited from attending classes because they were wearing kirpans.
The Board of Inquiry finds that the policy of the Peel Board of Education has an adverse impact
on Sikhs who cannot teach or attend school in Peel region schools and at the same time honour
the requirements of their religious faith.

While the Board of Education argues that the policy is necessary to prevent any violent use of
the kirpans, the Board of Inquiry finds that there is no evidence to support this reasoning. There
have been no incidents of violent use of the kirpan by Sikhs in any Canadian schools. In light of
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this, the Board of Inquiry rules that the policy cannot be justified as a bona fide requirement of
the Board of Education to ensure that safety in the schools is maintained.

The Board rules that Khalsa Sikhs, whether teachers or students, are entitled to wear kirpans to
school in the Peel region as long as the kirpans are of a reasonable size, are worn under the
wearer's clothing, and are well secured.

No damages were requested and none are awarded.

[See also (sub nom. Peel Bd. of Education v. Ontario (Human Rights Comm.)) (1990), 12

C.H.R.R D/91 (Ont. S.C.).]
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I. Thelssue

BACKGROUND

[1] a. The case before this Board consists of two joint complaints against the Peel
Board of Education,’ launched on June 24 and December 21, 1988, respectively. The
former was laid by Mr. Harbhajan Singh Pandori, a teacher, claiming infringement of his
rights as a practising Sikh under ss. 4(1) and 8 of the Ontario Human Rights Code,
1981 (S.0. 1981, c. 53, as amended; cited as the "Code"), and the latter by the Ontario
Human Rights Commission (the "Commission"), alleging that ss. 1, 8, and 10 had been
offended by a policy of the Peel Board restricting the religious rights of Sikh students as
well as teachers. The respondent denied that such infringement had taken place and
that in fact it had legitimately exercised the rights given it by the Ontario Education
Act (S.0. 1980, c. 129, as amended) and discharged the responsibilities arising
therefrom.

[2] Respondent applied to the Supreme Court of Ontario (Divisional Court) to quash
the complaint laid by the Commission, and pleaded that for two reasons this Board of
Inquiry had no jurisdiction in their case: that one, education was not one of the services
covered by the Code, and that two, education was under the jurisdiction of
the Education Act. On March 9, 1990 the Court rejected the respondent's application,
stating that education constituted a "service" within the meaning of s. 1 of the Code and,
further, that the Code had precedence over the Education Act. The Peel Board decided
not to appeal, and the hearings before this Board of Inquiry resumed to consider the full
range of the complaints.

[3] The hearings were also joined by the Federation of Sikh Societies of Canada who
were admitted as interveners and who in time presented this Board with a written
submission (cited as "Interv.").

[4] b. Seen from the complainants' perspective, the issue is the right of a Sikh to
wear his/her full religious accoutrements, which include a kirpan (the meaning of kirpan
will be examined in some detail infra), and to do so at all times and anywhere, including
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within school precincts. If this were proscribed, practising Sikhs, if of school age, would
be denied a public school education, and if accredited as teachers, would be barred
from pursuing the profession of their choice.

[5] Seen from the respondent's perspective, the issue is the right and duty of the Peel
Board to maintain proper discipline in the schools, comprising the right to ban all
weapons from school properties. In doing so it has defined the kirpan, which has the
appearance of a dagger, as a weapon, and has therefore prohibited its wearing on
school grounds. Denying the Board of Education the right to set a weapons policy could
infringe seriously upon its ability to regulate the schools in Peel Region.

[6] We deal, then, with a case in which two rights collide:

(i) the right of each person to a free and untrammelled exercise of religion, and

(i) the right of the Peel Board to set proper policies aimed at protecting all who come
within its purview.

[7] The Peel Board of Education bans all weapons from its schools and specifically
identifies kirpans as weapons. However, baptized (Khalsa?) Sikhs who must always
have a kirpan on their persons, insist (and Sikh clerical authorities support this view)
that a kirpan isnot a weapon but a spiritual instrument and only appears as a
weapon and therefore falls outside legitimate school concerns.

[8] c. Since | was the target of numerous missives from members of the public, | felt
constrained to enter a statement into the record of the hearings of March 26 setting forth
the function and nature of a Board of Inquiry as an independent body. | reiterated that
my decision would be based solely on what was brought before me during these
hearings and on the laws which govern them. Outsiders wishing to be heard could
approach the parties to the case at bar in order to have them bring their concerns
before me, the adjudicant, and such concerns would in that way become part of the
record and be carefully considered. Or they might apply for intervener status if their
interests so warranted.

[9] My sole task is to interpret the law as it stands in the light of the evidence brought
before me, cognizant, of course, of the role of courts and boards of inquiry in shaping
the contents of public standards, as reflected in the use of such terms in the Code as
"reasonable,” "undue hardship," and "safety."

THE KIRPAN

[10] a. John W. Spellman, Ph.D., professor at the University of Windsor, a teacher of
comparative religion and a renowned student of Sikhism, testified at the hearings and
was accepted as an expert on the subject.

[11] He explained that Sikhism is a religion founded by Guru Nanak in the 15th
century and developed further by nine succeeding Gurus, ending with Gobind Singh. (A
brief survey of Sikh history was also provided by Interv. 1-4.) But, he said, describing

Sikhism merely as a "religion” does not do it full justice.

Sikhism is certainly a religion, but it is far more than a religion. It is also a people. It is, by some,
considered to be a nation. It is certainly a culture. It is a creed. It is also an ancestry. Sikhism is all of
these things because like Judaism and Hinduism and unlike Buddhism or Christianity, it is significantly
influenced by the practice of a people, rather than focusing primarily on a specific teacher, though
teachers are obviously central. (Evidence ['Ev."] Il 51)

[12] b. Sikhs are concentrated in India and especially in the Punjab, but many have
migrated to other parts of the world. It is estimated that presently about a quarter-million

Sikhs live in Canada. Of these, more than ten percent are Khalsa, that is to say, they
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have gone through the ceremony of Amrit Dhari, which is often referred to as a form of
baptism.

[13] Since assuming certain obligations for life requires a mature understanding of the
religion, there is no particular age when Sikhs may choose to become Khalsa. They
may be only ten or twelve years old or even younger, though this is rare; they will more
likely make the decision in their later teens or as adults. Men and women alike may
assume the obligations.

[14] c. Once they become Khalsa they have many duties, such as the regular recital
of prayers, tithing, abstinence from tobacco, alcohol, and other stimulants. Also, they
are now obligated never to part from the panch kakar which they must always have on
their bodies, an obligation instituted by the tenth Guru, Gobind Singh. In Canada
these panch kakar are generally known as the five Ks. Dr. Spellman explained them as
follows:

Kesha (unshorn hair) represents the inviolability of the human body.
the complete man who is physically and spiritually the image of God is conceived in Sikh scriptures as a
man with hair and turban on his head. (Ev. Il 75)

Kanga (a comb) is needed to remove dead hair.

It represents hygiene . . . ridding oneself of impurities and what is morally undesirable. (Ev. Il 81)

Kara (a metal bracelet).

This is the symbol of perfection . . . a reminder of the wearer to be mindful of his role of spiritual aspirant
and useful citizen . . . The kara is also on the right hand which is the hand [with which] most people
perform their deeds [and] is a constant reminder to perform good deeds. (Ev. Il 82)

Kach (or kachera, special drawers) is a symbol of restraint of passion, of chastity, and a
constant reminder of the prohibition of adultery, both in lusting and in deed. (Ev. Il 85-6)
Kirpan. The expert witness insisted that all translations of the word, such as knife,
sword, or dagger, are misleading, and that it would be best to leave it
untranslated.?® While the kirpan arose out of a particular culture and had at one time the
function of a sword, it long ago lost this aspect, and has become completely
spiritualized. It now speaks of law and morality, justice and order, and has become "an
instrument of the divine itself.” (Ev. Il 95)

[15] Dr. Spellman compared the sword-like appearance of the kirpan to the mace,
which was used in times of war as a club and which from that point of view is a weapon,
but which long ago became a symbol of power, order, and dignity.

[16] The kirpan, like the kara, must be made of iron, which nowadays is cast as steel.
Dr. Spellman emphasized that the use of this material was essential for the two
symbols. Since iron was widely available even to the poor, it assumed the aspect of
commonality, simplicity, and equality. (Ev. 1l 83—4)

[17] d. While all Sikhs may, and are in fact encouraged, to wear the five Ks, baptized
or Khalsa Sikhs must wear them, lest they break their holy vows and

become patit, persons who have fallen away from their religious obligation.

The five Ks become central in establishing [Sikh] identity. They become physically, visibly central, but
they also become spiritually central, because . . . the forms of identification not only remind others of the
identity of Sikhs, they also remind Sikhs of their identity, and in that sense they become a form of inward
and outward identification and recognition. (Ev. 1l 78)

[18] e. The kirpan, as one of the five Ks, is thus far more than a religious adornment.
Mandated to be worn always, it is an integral part of a Khalsa Sikh's person and cannot
be properly compared with a cross which a Christian might choose to wear. Not wearing
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the kirpan at any time, day or night, constitutes a grievous transgression for a Khalsa
Sikh.

[19] f. The witness produced for the Board of Inquiry an array of differently sized
kirpans. They are in appearance like special forms of daggers, are customarily encased
in sheaths or scabbards, curved near the tip, which gives them an old-fashioned,
distinctly ceremonial look, and something like miniature scimitars. They do not appear
as knives in the ordinary sense of that word, though they could be used as such, and,
the witness said, are so used on ceremonial occasions when the food is blessed. The
smallest kirpan introduced as an exhibit had a blade of three inches, while the largest
kirpans (which were not exhibited) are said to look like ceremonial swords. (Exhibits 5 to
10 are photographs of the full range of kirpans which were shown at the hearings.) [The]
intervener recommends that | accept a four-inch blade as a "reasonable representation
of the kirpan emblem." (Interv. 18)*

[20] According to Dr. Spellman, determination of the size is left to the wearer; a child
or other small person would choose a smaller kirpan, a larger person might choose a
larger one.” There is no absolute minimum size which a kirpan must have, though Dr.
Spellman averred that miniaturization defeats the purpose of the symbol. The
intervener, however, suggested that for school purposes a three-inch blade, with an
overall kirpan length of seven inches, be permitted for all students except the largest.
(Interv. 19)

[21] The kirpan is attached to a strap called guthra and fastened to it in a manner
which holds it fairly securely in place but allows it to be removed without much trouble.
As already noted, the kirpan must be made of steel; a wooden or plastic blade would
not qualify. (Ev. 11 98)

[22] g. Dr. Spellman was at great pains to characterize Khalsa Sikhs in Canada as a
thoroughly trustworthy and altogether admirable group who try to live by and cherish the
high moral and ethical standards of their faith. Furthermore, they are abstemious and
notably resistant to the drug culture. He emphasized that they have had an exemplary
record of respecting the law of the land and that in a hundred years of residence there

have only been three or four cases of inappropriate use of the kirpan.
If it is evidence for anything, | think it is evidence for the extraordinary restraint and self-control that this
community has shown in the use of this symbol in this country. (Ev. Il 177)

[23] h. In the cross-examination the opinions of certain Sikh writers and the
experiences of other Sikhs were brought to the attention of the witness, opinions and
experiences which were divergent from the standards Dr. Spellman had enunciated.

[24] The witness averred that while there were certain variations or forms of Sikhism,
they had no institutionalized form, as did the Christian denominations or branches of
Judaism. Orthodoxy, that is to say the Khalsa, is the standard, though again, within this

orthodoxy, there are varying standards of strictness.

Yes, there are . . . those who insist on greater strictness. So, for example . . . the Khalsa Sikh who was
going to Los Angeles [by plane and was asked to surrender his kirpan for the duration of the trip] a
fundamentalist might take the position you cannot do it . . . under any circumstances . . . That
fundamentalist position does not dominate Sikhism, either in India or in Canada, though it exists. (Ev. llI
91-4)

[25] h. There was finally the question of whether a kirpan could be stitched to the
guthra in such a way that it could not come out and therefore render the kirpan
inoperable as a potential weapon. Dr. Spellman held that such a procedure would

infringe the integrity of the kirpan and therefore be objectionable.®
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[26] When faced with the opinion of Mr. Singh Bal, speaking on behalf of the Ontario
Council of Sikhs who, though aware that such stitching was not proper practice, were
nonetheless ready to accommodate the Peel Board to this extent, Dr. Spellman
indicated that Mr. Bal was most likely not Khalsa, and besides, that the Council was not
representative of all Sikhs. There was in fact no such representative organization in
Ontario or Canada. (Ev. 11l 147-8)

[27] i. Dr. Spellman's two-day testimony left me with the understanding that, with the
exception of basic Khalsa obligations — such as having the five Ks on one's person —
certain details of religious behaviour were interpreted more strictly by some and less
strictly by others, and that many decisions lay with the conscience of the faithful. The
witness himself, however, represented what he called "standard" (or fundamentalist)
behaviour as the guide to follow (and so did the intervener).

(i) What size of kirpan a Khalsa Sikh might choose to wear was his/her personal
choice;

(i)  While "standard" Sikhism does not approve of miniaturization of the kirpan, some
Sikhs might consider a miniature kirpan an acceptable size;

(i) Some Khalsa Sikhs will surrender their kirpan when travelling on airplanes,
considering this is a situation of compulsion;

(iv) Dr. Spellman doubted that, as was related, a Khalsa Sikh could have received
permission from the panch pyari (the "five beloved,” who are the spiritual leaders of a
congregation) at a certain gurdwara (the local congregation or temple) to surrender his
kirpan to the security police at an airport and stow it with his luggage. (Ev. 1l 141-2)

(v)  Whether to wear the kirpan inside or outside of one's clothing is a personal choice;
(vi) There is no one Sikh organization that speaks for all members of the community in
Ontario or Canada. (Ev. Il 148)

[28] j. On December 18, 1989, Ms. Marilyn Ginsburg, Counsel for the Commission,
addressed a letter to the Shiromani Gurdwara Parbandhak Committee (SGPC) in
Amitsrar, India, which is considered the supreme religious instance of the Sikh faith. Ms.
Ginsburg asked a series of questions concerning the kirpan and received an answer,
dated February 19, 1990. The response arrived during the hearings and by agreement
was entered as Exhibit 24. Respondent counsel's agreement emphasized, however,
that notwithstanding the importance of the SGPC's opinions they were not necessarily
followed by all Sikhs in Canada, and that it was with this understanding that the letter
was admitted as an Exhibit.

[29] The SGPC advised as follows:

(i) No definite size of the kirpan has been fixed, although it should not be reduced to a
mere formal sign. A one-foot kirpan is usual.

(i)  Children's kirpans will usually be smaller than those of adults.

(i)  No baptized Sikh may remove his/her kirpan under any circumstances.

(iv) There is no religious injunction that the kirpan must be worn in plain view. "It
should be worn sensibly and not shyly, certainly without any sense of concealment.”

(v) The kirpan should be easily removable from the sheath. It must not be sewn,
though the handle may be tied down.

(vi) A baptized Sikh is not to use the kirpan in anger as a weapon; if he/she does so,
that person is guilty of misconduct. In case of any such complaint the panch pyari will
summon the person, judge him/her, and pronounce the penalty. Non-appearance or



insubordination may result in religious excommunication, following which the observant
community would likely ostracize the person concerned.

UNCONTESTED FACTS

[30] The respondent did not dispute that the kirpan has important spiritual significance
for Sikhs, but averred that, nonetheless, its appearance makes it a weapon in the eyes
of other beholders, and therefore fits the meaning of the Board of Education’'s general
policy, which prohibits all weapons on school property.

The relevant policy of the Peel Board in this regard was presented to me as an agreed
statement of facts. (Exhibit 2) It comprised the following matters.

General

[31] The Peel Board of Education is a public Board of Education which provides
elementary and secondary public school education pursuant to, and in accordance with,
the provisions of the Education Act, and the trustees of the Board are elected pursuant
to the provisions of that Act and the Municipal Elections Act of Ontario (R.S.O. 1980, c.
308, as amended).

[32] Sections 235 and 236 of the Education Act list among the duties of teachers and
principals "to maintain proper order and discipline." Section 236(m) states:

[It is the duty of a principal of a school in addition to his duties as a teacher] subject to an appeal to the

Board, to refuse to admit to the school or classroom a person whose presence in the school or classroom
would in his judgment be detrimental to the physical or mental well-being of the pupils.

Section 22 of the Act deals with suspensions, appeals, and expulsions.

Discipline Policy

[33] Since 1976 the Board has maintained an Operating Procedure which prohibits
weapons on school grounds,” and in 1979 the Board developed a discipline policy. Both
were instituted in response to increased violence in Peel schools, and both remain in
effect. In September 1987, the Board enlarged its discipline policy by including specific
prohibitions against weapons and adding a requirement that this information be
communicated to parents, students, and staff. This was known as Policy No. 48.

[34] In the spring of 1988, a Sikh student who had recently become Khalsa began
wearing a kirpan to school. After prolonged discussions and negotiations with the
affected family as well as various Sikh groups, the Peel Board, on December 13,
decided in an 18 to 3 vote to amend the existing Policy No. 48. Item 13 had stated:

The Board shall require each principal to include a statement in the school's discipline policy to
communicate to parents, students and staff, that the possession and/or display of weapons on school

property (buildings and land) may result in a recommendation being presented to the Board of Education
for expulsion of that student.

[35] Now a new item 14 was added:

In keeping with item 13 above, students will not be allowed to possess weapons of any nature, including
kirpans, on school property. Baptized Sikh students who wear kirpans will be subject to the following
regulations:

(i) If the kirpan is left at home, students are welcomed and encouraged to participate in all school
activities.

(i) A Sikh student may attend school wearing a symbolic representation of the kirpan provided that
symbolic representation does not involve a metal blade that could be used as a weapon.

(iii) Itis a requirement of the Peel Board of Education that these regulations be communicated annually
to all students and to new students upon registration. (Exhibit 29)

This new policy of the Board was supported by the principals and vice-principals in the
Peel Board of Education.

[I. Summary of Other Testimony
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[36] This Board of Inquiry was not faced with disputed questions of fact or the
credibility of witnesses and their testimony. What the witnesses (save for Dr. Spellman)
presented to this Board was a recital of personal experiences, of meetings held and
resolutions passed, of surveys and trends, all buttressed by seventy-four exhibits. The
veracity of any of the withesses' statements was never in question. All delivered their
testimony with a knowledge of their assigned tasks and spoke clearly to the particular
issues before them.

[37] With certain exceptions, the testimony proffered was important for setting the
framework of the dispute. In recounting the essential parts of the testimony brought
before me, | will present them in the order best suited for a logical exposition of the
issues, and not necessarily in the order in which the withesses appeared at the
hearings.

MR. PANDORI, COMPLAINANT

[38] Educated in Canada, a Sikh with a B.A. degree from the University of Toronto
and an M.A. degree from McGill, Mr. Pandori taught for the Peel Board of Education at
night school from 1983 to 1987, and during the day from 1987 to 1988 as a supply
teacher. In the summer of 1987 he became Khalsa and wore the five Ks in accordance
with his vows. (Ev. IV 117) He encountered no problems until, in 1988, he was informed
by Mr. Michael Miller that the Peel Board had established a policy defining the kirpan as
a weapon and had prohibited its wearing on school grounds. (Ev. IV 128)8

[39] Mr. Pandori decided that, as a Khalsa Sikh, he could therefore no longer teach in
the region and subsequently laid a charge against the Peel Board under the Code. He
made it clear, however, that he sought neither special nor general damages; he only
wished to have the Board of Inquiry restore him to his right to exercise his religion
peacefully and without interference.

[40] The complainant is now a supply teacher for the Etobicoke Board of Education
which has no express "kirpan policy." He advises the principal of the school that he is a
Khalsa Sikh and wears the five Ks, and has not encountered any difficulties. Thus Mr.
Pandori is able to wear his kirpan at all times. While in school, he places it under his
clothing, between two undershirts, so that, should someone attack him and try to take
his kirpan, it would not be readily located. At other times, and especially in the
gurdwara, he carries the kirpan on the outside of his clothing.

[41] The witness testified that as a Khalsa he is never separated from his kirpan, not
at night nor when he takes a shower. The only exceptions to this constancy occurred
during three air trips, when he was forced to surrender the kirpan. When he consulted
about his dilemma with the panch pyari he was told to pray and to make atonement for
his violation, in the hope that others would be spared similar indignity.

[42] Mr. Pandori, with great bitterness, informed this Board of the reaction of his young
daughter, who had come home from school (then in Peel region) and brought with her a
copy of the Handbook which had been distributed to all students. (This guide book,
which is to acquaint families in the region with the school system and its workings,
specifically mentions that the Sikh kirpan is prohibited in all schools.) The child felt that
the Handbook, by its mention of Sikhs, demeaned her badly. (Ev. IV 151)

[43] Inthe witness's mind, the procedures of the Peel Board had little to do with safety
or other considerations. Rather, this was but another aspect of a pervasive majoritarian
attitude which he (like his daughter) characterized as racially motivated. Sikhs are
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readily identifiable by their habit, and this provokes a cluster of anxieties and prejudices.
This experience is not confined to Sikhs, of course, many other visible and even non-
visible minorities have been subjected to discrimination of all sorts, and it is precisely to
this that theCode directs itself.

[44] The impact which the Peel policy had on the Pandori family was clearly profound.
The kirpan is not just another issue to be dealt with in a new land, it touches the
deepest layers of faith and emotion. In the Pandori family, rejection of the kirpan was
clearly a question testing their integrity and humanity.

DAVID WELDON, WITNESS FOR THE RESPONDENT

[45] Mr. Weldon, B.Sc., M.Ed., Superintendent of Operations for the Peel Board,
handled day-to-day affairs for this, the largest school board in the nation, which, in
January 1990, was responsible for nearly 90,000 students, 5,740 teachers, and a staff
of nearly 2,000 in 160 schools. As already noted, the Peel Board publishes
an Information Handbook for its students which acquaints them with matters they need
to know. In its 1990-91 issue (Exhibit 30),° the Board, in pursuance of its Policy No. 48,
included a section entitled Discipline Policy (pp. 22—4), which notes the prohibition of
weapons and refers specifically to the kirpan (see supra, | 3, "Uncontested Facts").

[46] Mr. Weldon recounted in some detail the meetings he attended which were
designed to arrive at some arrangement by which baptized Sikhs could continue in the
Peel schools. The question of wearing replicas, or securing the kirpan so it could not be
extracted from the sheath, faltered on the insistence of some Sikh representatives that
this was not permissible in Sikh tradition, while apparently other Sikhs thought that a
compromise in this respect was possible. No accommodation could be reached; one
side wanting the disabling of what, in the eyes of non-Sikhs, was a potential weapon,
while the other could not agree that this was possible. The witness testified that he
would have recommended any suitable arrangement to the Peel Board. (Ev. VI 40 et
seq.;Exhibits 18 to 22) Eventually the above-noted policy was adopted (Minutes of the
December 18, 1988 Board meeting are found in Exhibit 36).

[47] At this point, there were in Peel one baptized Sikh teacher (the complainant) and
two students who sought the right to wear the kirpan and were affected by the ruling (a
third student had moved away). The students were Paramvir Singh and Sukhdev
Hundal, the former in elementary and the latter in secondary school. The application of
the Board's policy was delayed until meetings could be held with the parents of the two
students. However, the discussions were not fruitful.

[48] Thereupon private instruction was arranged for Sukhdev Hundal in the principal's
office (where he could continue to wear the kirpan) and a special teacher was assigned
to help him in his work. (Ev. VI 68) However, after a while, the student found the
situation intolerable and returned to class, wearing his kirpan, whereupon he was
suspended for insubordination. He is now attending school in Etobicoke.

[49] Paramvir Singh was withdrawn from his school, his parents having decided to
educate him at home "till his right is restored.” (Letter by Jasbir Singh to the Brandon
Gate Public School, dated January 17, 1989 Exhibit 39)

[50] Mr. Weldon then turned to an analysis of violence that had taken place in the
school system during 1988, and especially to incidents involving knives (VI 85 et
seq.; Exhibits 40 to 43). The latter occurrences were increasing and the public had
become more aware of them. The witness was convinced that there was also a
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presence of undiscovered weapons, but no body searches or electronic detectors have
been introduced. It was the principals' responsibility to deal with all incidents and report
serious breaches to Mr. Weldon.

[51] The impact of such violence is large, the witness testified, and the emotional
impact on the student body, the teachers, and the parents is great. Each incident
requires up to a week of staff time, and especially so when police presence is required.
[52] On March 23, 1990 the witness received a letter from the Ontario Secondary
School Teachers' Federation, District 10, Region of Peel ("OSSTF"), which affirmed
support for Sikhs and other minorities in their quest for human rights and equal
treatment, yet which supported the Peel Board's kirpan policy.

[53] Mr. Weldon was aware that the neighbouring school boards of North York and
Etobicoke have no weapons policy that would prohibit kirpans. He also admitted that he
had not brought this information to the attention of the Peel Board prior to its December
13 meeting, and that it was simply not explored in depth. (Ev. VI 136) He felt, however,
that North York's verification procedures were inadequate. The testimony did not elicit
reasons why the Peel Board's policy should be different from that of its neighbours or,
for that matter, vice versa.

[54] According to the witness, Peel's policy was pro-active and not simply reactive,
and it was developed in good faith. (Ev. VI 105, 109) The bottom line was the

enhancement of safety:

| think also the persence [of the kirpan] . . . would create in the minds of some staff and some students,
also a degree of unease or hardship by virtue of the fact that this item was present in the school or in the
classroom. (Ev. VI 109)

[55] In cross-examination, Mr. Weldon agreed the policy had resulted in differential
treatment of Sikh students, and that the isolation of Sukhdev Hundal from the other
students was detrimental to his social development and clearly undesirable, though it
might actually have advanced his academic levels.

[56] The witness denied the introduction of the policy was designed as a sop to fearful
parents. (Ev. VI 169) Rather, he averred, the policy was well publicized because there
was a rising climate of violence along with a phenomenal rise in the number of students.
To be sure, safety policies were policies of prediction and, to his knowledge, there had
been no kirpan-related incidents in North York or Etobicoke. Still, the absence of kirpans
was clearly a reduction of risks (however small it might be), and that was the objective.
He further stated that he believed that teachers wearing kirpans constituted a lesser risk
than students wearing them.

[57] No testimony was led to explain why, though the boards in Toronto, Scarborough,
North York, and Etobicoke had no specific kirpan policy, the Peel Board found it
necessary to introduce one. Clearly, there were different perceptions of what constituted
safety, but why these differences were present was not explored. In the formulation of
Policy No. 48, as amended, they appeared to have played no role.

MESSRS. INDERJIT S. MEHAT, ROY HARDIE, RALPH PRENTICE, WITNESSES
FOR THE COMMISSION

[58] Messrs. Mehat, Hardie, and Prentice were called by the Commission to explain
the kirpan experience in School District No. 36 (Surrey) in British Columbia, and in the
school boards of North York and Etobicoke in Ontario.



[59] Mr. Mehat, B.Ed., M. Ed., who is a Sikh but not Khalsa, works as a multicultural
officer for the Ministry of Education in B.C. He related the following facts and
experiences, all relating to the Surrey Board.

[60] Students of East Indian background form about 6 to 8 percent of the student
population of 40,000 (Ev. IV 21). He estimated the majority of Indo-Canadians to be
Sikhs and their number in the neighbourhood of 400. Among these are 200 Khalsa, the
largest such group in Canada. They are located primarily in the northern part of Surrey.
[61] Three occurrences involving a kirpan were brought to his attention. In one, a child
who was wearing a kirpan was allowed to stay in school after it became clear he was a
baptized Sikh. In the second, a primary student was sent home, but returned after his
parents decided that he was too young to have full religious responsibility. The third was
a meeting with a delegation of parents of sixth to eight grade students who objected to
Sikhs wearing kirpans in school, but their fears were stilled and the matter was thus
resolved.

[62] Concerns had been raised about potential and actual violence. Certain youth
gangs were active, some of them of Asian origin, but kirpans never figured in any
incident. (Ev. IV 37) The School Board has been considering a weapons policy, but the
kirpan has not figured in the discussion and is banned nowhere in B.C. This also applies
to teachers and reflects the Surrey Board's policy on multiculturalism, racism, and

human rights:

The Board endorses the concept of active and positive multiculturalism, and encourages schools to offer
programs which promote respect for the human rights of minority groups, and which help pupils
appreciate other cultural heritages.

All District programs and operations will protect the rights of all individuals and will comply fully with the
statutory requirements and provisions of theCriminal Code of Canada, our nation's Charter of Rights, and
the Human Rights Code and the School Act of British Columbia. (Exhibit 16)

[63] This may be compared to the Peel Board's Statement of Policy on the same

subject:

The Peel Board of Education is committed to a philosophy [of] respect for the racial, ethnic and cultural
plurality of our society, and the objective of this policy is to ensure that equal rights and opportunities exist
for all staff and students throughout the Peel Board. (Exhibit 17)

[64] Then follow eleven paragraphs which delineate how this policy is to be put into
effect. In comparing the two boards' statements it became evident that both enunciate
the same ideals and that, if anything, the Peel policy is worded more strongly. Clearly,
then, with both boards having the same high objectives, their perceptions differ only on
how the principles should be translated into practice when faced with a specific issue,
such as the wearing of the kirpan. Perhaps, the witness opined, fears of the unknown
and hard-to-dislodge stereotypizations ("Sikhs are liars and violent") played a role in
Peel. They might be alleviated if there were Sikhs in the system, both students and
teachers, who could function as role models. (Ev. IV 84)

[65] The witness expressed support for the placing of certain limitations on the
wearing of a kirpan, such as straps that would make the removal of the kirpan from its
sheath difficult but not impossible. "I think those are appropriate, reasonable
accommodations in themselves," he suggested. (ibid.)

[66] Although there are far more Khalsa Sikhs in Surrey than in Peel, the presence of
fully accoutred Sikhs has not given rise to kirpan-related violence in Surrey.

[67] Yet the Peel Board, strongly affirming the same multicultural ideals, has a
different view of the same issue. This contrast between the Surrey and Peel boards is



noteworthy, but in essential parts it was not conclusive. No statistics on weapons-
related violence in B.C. schools were led that would allow for a meaningful comparison.
In Mr. Mehat's view, the difference probably related to the different compositions and
experiences of the two school populations. For this purpose he drew on observations by

Barb Thomas, a writer on racial problems*® and extrapolated:

We grow up in a society interacting with one another, accepting common norms, and as a result of that
commonality of experiences there is a commonality of results of our actions . . . If we have stereotypes
and prejudices and perceptions that are culturally determined, related to the kirpan, then we are going to
take action which will likely develop biased results because of our stereotypes and our perceptions and
cultural orientations . . . If they are shaped within a mono-cultural perspective, that mono-cultural
perspective will still translate into discrimination and systemic racism.

We can decrease this systemic racism by utilizing a very multi-cultural perspective in terms of the issue of
the kirpan, and that is something Barb [Thomas] talks about. (Ev. IV 66-8)

[68] Mr. Mehat's final conclusion was that the issue of kirpans in schools will be seen
differently in different environments. He seemed to feel that the treatment of Sikh
religious needs by the Peel Board was not just a matter of safety but was culturally
motivated and may even have had stereotypical or racist judgments built into it. In
making these observations Mr. Mehat was clearly speculating; neither he nor Mr.
Pandori (who had also used the term "racist") attempted to offer proof that prejudice had
indeed been a factor in the formulation of the amended Policy No. 48.

[69] Mr. Hardie is the Superintendent of the Student, Community, and Administrative
Services Department of the North York Board of Education. He related that in the
1987/88 school year the matter of the kirpan first surfaced, in part because the ongoing
discussions in Peel raised questions in North York as well.

[70] He initiated a dialogue between the school system and Mr. T. Sher Singh,
Director of the Macauliffe Institute of Sikh Studies, to determine the best way to deal
with the question of Sikh students wearing their kirpans to school. (He was aware that
Mr. Singh was not Khalsa. (Ev. IV 185-6))

[71] Subsequently, in September 1988 (some three months prior to the amendment of
Policy No. 48 by Peel), he issued a memo to all principals and vice-principals. It
described the background of Sikhism and explained that today the kirpan has a purely
spiritual and non-martial connotation.

[72] If a request was received, or if a student was known to wear a kirpan, the memo
recommended various procedures. The principal was to be notified and a verification
that the student is a baptized Sikh was to be obtained from the Macauliffe Institute. The
principal then would decide to grant or deny permission to wear the kirpan, assemble all
relevant documents for filing, and notify staff and superiors in the system. If permission
was granted, program modification, where necessary, would be implemented. (Thus,

the kirpan-wearing student might be excused from contact sports, such as wrestling.)
Each situation should be handled on an individual basis and should be concerned with the fundamental
issues of

— safety for all

— respect for human rights

The principal may remove the privilege of wearing the kirpan in the school, given any violation of safety
procedures or inappropriate use of the kirpan. (Exhibit 14)

[73] Examination-in-chief established that no denial of a kirpan was recorded in North
York schools. It was estimated that altogether there were no more than five to ten

Khalsa Sikh students in the system. The witness stated that, if non-Sikh students
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wished to wear a kirpan, he would find out whether the applicants were serious in their
desire to become Khalsa, and then would make his decision.

[74] This memo was issued as a procedure and not as a trustees' policy, to enable the
Board to deal flexibly with new developments and to conform with the Board's race and
ethnic relations policy, which is an inclusive policy requiring the honouring of religious
observance.

[75] Cross-examination established that the procedure had not been submitted to the
trustees; that, while principals and vice-principals were consulted, the OSSTF and the
elementary school boards' association were not. The withess was aware that in March
1989 a resolution by the Ontario Public School Boards' Association ("OPSBA")
endorsing the Peel policy was passed (Ev. IV 181, the resolution was filed as Exhibit
20):

Thg OPSBA goes on record as supporting the position of the Peel Board of Education that although
kirpans worn by baptized Sikhs have religious significance, they have the potential to be used as

weapons and that students who insist on wearing kirpans should be excluded from school, according to
the Board policy, and be provided with an acceptable program of home instruction.

[76] In sum, Mr. Hardie was satisfied, and his superiors obviously agreed with him,
that there was reliable Sikh opinion to support his program, that it worked satisfactorily
and safely, and that there was therefore no need to engage in further studies, or for
North York to emulate the example of Peel, or to follow the resolution of the OPSBA.
[77] He also stated, like Dr. Spellman, that violence was a general term that
encompassed more than physical acts, and that allviolence, however, perpetrated, was
his concern. (Ev. IV 184)

[78] Mr. Prentice, the Commission's final witness, is Associate Director with the Board
of Education of Etobicoke, Ontario. In his Board, too, there is no general policy with
regard to kirpans; however, as in North York, an administrative procedure is in place.
The relevant subject is contained in minutes of an executive meeting held on August 31,

1987.

Our position with respect to the wearing of kirpans by Sikhs in the schools is as follows. We will allow a
student to wear a small 6-inch symbolic kirpan if it's properly secured and secured beneath the student's
clothing. The student, for his own safety, should not be allowed to wear the symbolic kirpan while
attending physical education classes. If such classes are compulsory, then the parents might wish to
formally request an exemption on religious grounds. This matter was approved by the Executive
Committee. (Exhibit 22)

[79] The procedure was instituted after discussions with representatives of the Sikh
community. The witness opined that the Board's flexible attitude was working well to
date and, since the procedure did not require any notification or permission, he did not
know the exact number of kirpan-wearing students in Etobicoke. He thought that the
number would be relatively small. (Ev. IV 203-5)

[80] The witness also stated that the complainant, Mr. Pandori, was presently teaching
in the system, and that a Mr. Hundal, who had been a student at Central Peel
Secondary School, was attending a secondary school of the Etobicoke Board. (It was
likely Sukhdev Hundal referred to in earlier testimony by Mr. Weldon.)

[81] When asked to comment on the use of the term "symbolic" in the above-noted
procedure, Mr. Prentice said there was no attempt to create precise religious
terminology. (Ev. IV 215)

[82] It appears, then, that the Etobicoke Board is more restrictive than the North York
Board in three respects: that it stated the maximum length of the permissible kirpan, that



it notes the need for securing the kirpan, and that it excludes students wearing kirpans
from physical education.

It is less restrictive, however, in that the student does not require a principal's
permission to wear the kirpan nor does his/her baptism have to be verified.

[83] Finally, a number of letters from various Metro Toronto school constituencies
were filed and entered as Exhibit 23. They included the University of Toronto, York
University, George Brown and Humber Colleges, and Scarborough Board of Education,
all of which wrote that they did not have a kirpan policy, the matter not having arisen.
The Toronto Board of Education seemed to be somewhat receptive to the idea of
expanding its weapons policy to include such a feature.

At present, then, none of the schools canvassed in the area of Metro Toronto has a
kirpan policy. Peel is adjacent to, but not part of, this area.

MS. CAROLYN PARRISH, WITNESS FOR THE PEEL BOARD

[84] Ms. Parrish has a background as teacher and writer, has been a trustee of the
Peel Board since 1985, and its chair since November 1988. The trustees' meeting of
December 13, 1988, at which the "kirpan amendments"” to Policy No. 48 were adopted,
was the first full meeting she chaired after having been elected.

[85] As a trustee she had been present at the May 10, 1988 meeting at which the
suspension of Sukhdev Hundal was discussed. (Minutes of that meeting are contained
in Exhibit 45.) Those in attendance were shown various kirpans. In recalling her own

feelings at that meeting Ms. Parrish said:

| would have presumed [the kirpan] was a potential weapon, and that when | saw . . . the kirpans that
evening, that the weight of them, even the weight of the scabbards, was very overpowering. It was
obviously a weapon. (Ev. VII 8)

[86] When asked whether, in her view, the respect for other cultures and religions
required by the Board's policy on multiculturalism conflicted with its policy on kirpans,
the witness answered in the negative.

[87] She also indicated that she would personally be satisfied that a kirpan could be
permitted if it was worn under the person's clothing and was properly secured
(assuming that this was religiously acceptable to the wearer).

[88] Ms. Parrish testified that the staff had suggested to the trustees that the kirpan be
treated as a weapon. But the trustees delayed their decision until further background
was available, recognizing that they had insufficient information before them — only the
staff documents to which letters from the International Sikh Youth Federation were
appended. The final decision of the Board was not taken until December 13.

[89] At the December 13 meeting, further delegations of Sikhs made submissions to
the trustees, who were told that there were possibilities of securing the kirpan and that it
could be worn under one's clothing. There was also a letter from the Minister of
Citizenship who requested the opportunity to discuss the issue with representatives
from the Board and the administration before a final decision was made. (Minutes of the
meeting, Exhibit 36)

[90] But the Board voted to proceed forthwith, and it amended the Discipline Policy
(No. 48) in the manner already explained: a kirpan was to be considered a potential
weapon and therefore could not be worn in Peel schools. It is not my task to speculate
why the trustees did not wish to meet with the Minister and instead decided to proceed
with their decision. My task is to decide whether the decision they reached was
compatible with the provisions of the Code.



MS. LYNDA PALAZZI, AND MESSRS. TONY PONTES, WILLIAM MALCOLM (MAC)
CAMPBELL, AND NORMAN D. GOLLERT, WITNESSES FOR THE PEEL BOARD
[91] | have grouped these witnesses together because they are directly involved with
the two Khalsa students, Sukhdev Hundal and Paramvir Singh, who were affected by
the new Policy No. 48.

[92] Ms. Palazzi was, in August 1987, Superintendent of Schools in Meadowvale (a
family of schools in Peel), and a year later became Superintendent of Programs for the
Peel Board. In her former capacity she became involved with problems surrounding the
kirpan and was soon convinced that she was dealing with a potential weapon. She
traced her participation in the controversy (Ev. VIII 10 et seq.) and never wavered in her
view that a kirpan was, in the perception of non-Sikhs, a weapon, and that in any case
its potential as such was clear.

[93] This insistence stood in contrast to the attempt by the Commission, made at
various times during the hearings, to define what was a "weapon.” In its view, while
many objects can be used as weapons (e.g., screwdrivers) they are not so designed.
Thus, kirpans — which appear as weapons — are designed as religious objects.
Therefore, the inclusion of the kirpan in Policy No. 48, where it appears under the
weapons provisions, represents a flawed understanding of what kirpans really are.

[94] In my opinion, this line of argumentation, while intellectually intriguing, has its
limitations. It introduces a philosophical question as to whether the nature of an object is
independent of its beholder. Without entering this discussion, it was clear from Ms.
Palazzi's testimony that she viewed the kirpan from one perspective while Sikhs viewed
it from another. That difference ran like a thread throughout the hearings.

[95] Mr. Pontes, Vice-Principal of Central Peel Secondary School, chanced upon
Sukhdev Hundal in the hallway, while the student was talking to other students outside
the cafeteria, comporting himself so as inadvertently to expose his kirpan. (Ev. IX 79) At
the direction of his principal, Mr. Rose, the witness learned from Sukhdev that the item

he was wearing was a religious object and that:

he was the only Sikh wearing a kirpan at Central Peel Secondary School, and that he had been wearing it
for approximately one month . . . He further stated that the wearing of the kirpan was permitted by the
police force and the Workmen's Compensation hospital and therefore should be permitted in school. (Ev.
IX 82)

[96] At this time Mr. Pontes was quite ignorant of the Sikh faith and its requirements
and received some help from Dr. Banwatt, a member of the Canadian Sikh Society.
Certain compromise suggestions were explored, but they came to nothing. Dr. Banwatt
also suggested that the Sikh student might perhaps be able to obtain an exemption from
his religious advisors, the kind one might obtain for medical reasons, but this did not
seem feasible. (Ev. IX 86) The student was permitted to remain in class until a reasoned
decision could be reached.

[97] Mr. Pontes contacted Sukhdev's parents and invited them to a meeting on April
28. While they could not attend, their son Sukhdev did, as did Dr. Banwatt and Mr.
Suneet Singh of the International Sikh Youth Federation. However, the discussion
produced no resolution of the issue and it concluded with Mr. Pontes, who had been in
touch with his superiors, informing Sukhdev that, although the Board did not want to
deprive him of his education, he could not be allowed to continue wearing his kirpan in
class and would instead be provided with alternate forms of instruction.



[98] A further meeting was now arranged, at which Sukhdev's parents and Ms.
Palazzi, then Mr. Pontes's Superintendent of Schools, would be present. Meanwhile,
Sukhdev, when he continued to appear at school with his kirpan, was not permitted to
join his class but was given space adjacent to the principal, where he received work
from the teachers and was at times given individual instruction.

[99] On the morning of May 2 (the day for which a meeting was planned with
Sukhdev's parents and others):

Sukhdev politely indicated that he was frustrated, that he could no longer remain in the office, that he felt

he could not learn as well by himself as he could in class with the teacher and with his classmates. (Ev.
IX 100)

[100] At this point, Mr. Pontes notified Ms. Palazzi. The principal, Mr. Rose, also tried
to convince Sukhdev to remain in the office. When he refused he was suspended for the
remainder of that day as well as the next day for "persistent opposition to authority."
(Memo to the Peel Trustees, signed by Ms. Palazzi and Messrs. Rose and Pontes,
dated May 9, Exhibit 46)

[101] Later that day a meeting was held at the Meadowvale Field Office which, among
others, was attended by Sukhdev, his father, Mr. Suneet Singh, Ms. Palazzi, Mr. Rose,
and Mr. Pontes. (Exhibit 53) They discussed the matter of suspension, were informed of
the permissive way the issue was handled in Alberta, and Mr. Singh insisted that the
issue was not "opposition to authority" but rather the right to practise one's religion. The
meeting was an exchange of opinions; subsequent to it the above-mentioned memo
was drawn up and the entire issue debated by the Peel trustees at their next meeting.
[102] Mr. Pontes's testimony, while it did not add any new facts, does put the process
clearly in view: He was the one to discover that a student was wearing a kirpan; he
started with little knowledge of the Sikh faith; he informed his principal about what he
had seen and what the student had claimed; and the principal in turn asked for
guidance from his superiors. Everyone began to learn about Sikhism; Sukhdev's family
was contacted; and two meetings were arranged to see how the matter could be
resolved. In the end, the previously noted clash of opinions occurred: the Sikhs saw the
kirpan as an exclusively religious object; the administration, while acknowledging the
kirpan's religious connotation, saw it primarily as a weapon and felt that it had to be
prohibited under the existing weapons policy.

[103] Mr. Gollert, M.A., has wide teaching and administrative experience and was the
Operations Officer for the Peel Board with whom Mr. Pontes was in touch. The case of
Suneet Singh Tuli in Alberta had made him sensitive to the needs of Sikh students (Ev.
VIII 61), and he had advised Mr. Pontes to treat the Hundal case with respect for
religious sensitivities.

[104] His testimony supported that given by Mr. Pontes and in addition touched on
some broader issues. Thus, the witness had prepared a survey of violent incidents

involving knives (Exhibit 40) and in June 1988 wrote to his superior, Mr. Fraser:
| continue to be concerned regarding the growing incidence of weapons (knives) in three different
schools. (Exhibit 58)

[105] He made contacts with other school boards to ascertain their weapons and
kirpan policy. This survey included the school boards of Hamilton, London, Etobicoke,
North York, Toronto, Halton, Durham, Ottawa, York, and Scarborough, all in Ontario.
Most had no weapons policy as such, and none had a specific kirpan policy. (Exhibit 59)



[106] Mr. Gollert also inquired about the kirpan policy of the Peel regional police force,
but the information on which he reported (Ev. VIl 85) has since been updated. On May

9, 1990 By-Law Number 142 was amended in Schedule "A" s. 5.16(ii) to read:

... such members who have applied for and received permission to deviate from the prescribed standard
of appearance as noted in Paragraph 5.16(i) may wear:

(8) a Kirpan under the police uniform . . .

However, since a police officer is already armed, it appears to me that this policy does
not impact on the instant case one way or another.

[107] Mr. Gollert further related that he had met with Sikh community members and
had explored avenues of compromise, but found that no group could lay down a
universally accepted rule and that it was in the end up to individuals to determine the
strictness of their observance.

[108] In the end he concluded that kirpans constituted an added danger in a volatile
environment, and it was he who contributed to the proposal for the modification of Policy
No. 48, which went over the signature of Mr. Weldon. (Exhibit 35) He thought it to be
"inconsistent to allow a selected student, or a number of students, to carry kirpans." (Ev.
VIII 64)

[109] He also testified about a certain Khalsa student whose religious habits were said
to have differed from those of others. But while | admitted Mr. Gollerts' testimony over
Commission counsel's objections, | have come to the conclusion that this testimony has
no weight beyond suggesting what was already part of the record: that there are
different levels of strictness in the Sikh religion as there are in any other. Even Khalsa
Sikhs do not interpret their obligations in exactly the same manner.

[110] In sum, Mr. Gollert's testimony emphasized the growth of knife-related violence.
It also showed that the kirpan of the Peel Board was not based on models of other
boards, but grew out of opinions and considerations developed primarily in Peel.

[111] Mr. Campbell, M.A., M. Ed., was a teacher for seven years and has been an
administrator for twenty-one. In 1987/88 he was the Principal of Ridgewood Public
School, where Paramvir Singh attended as a student in fourth grade. The school
population was ethnoculturally quite diverse.

[112] Paramvir was a capable student; and he attended ESL classes.™ (Ev. X 43-4)
He had enrolled in the fall of 1987, but it was not until November that the principal
learned that ten-year-old Paramvir was wearing a kirpan because he was Khalsa. His
parents admitted that this was a rather young age.

[113] Mr. Campbell, in a conference with the parents, indicated that he would allow
the boy to wear his kirpan, as long as he would wear it hidden under his clothes, and
that he would not use it improperly. He also suggested that Paramvir not talk about it,
apparently fearing that other boys might become unduly interested in the strange item.
[114] The witness also learned of a neighbouring school where a girl student was
allowed to wear her kirpan, and he had become aware of the Tuli case in Alberta, in
which a Khalsa student who had been denied the right to wear his kirpan had invoked
thelndividual's Rights Protection Act, R.S.A. 1980, c. I-2 (the case will be discussed in
Section I, infra). In consequence of this, he permitted Paramvir to keep on wearing his
kirpan, as long as he observed the above-noted conditions. This was at the beginning of
November 1987.

[115] It was not until the end of May 1988 that Mr. Campbell was contacted by his
superiors with regard to young Singh. (Ev. X 14) He was advised of the existing policy
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of the Peel Board, which he understood to mean that a 3.5-inch kirpan would be
permissible, while a kirpan of greater length would not. (Ev. X 77) Thereupon, together
with his superintendent, he again met with the family. They were advised by letter that
the required maximum length 3.5-inch kirpan was available in the Toronto area. (Ev. X
25; Exhibit 69)

[116] Paramvir then came to school with a much larger kirpan, which he wore on the
outside of his clothing. On request by the principal he hid it underneath, but at this point
he did his work in an area supervised by the principal. The latter took a great interest in
the boy, helped him personally, and had him return to class occasionally, and allowed
him to attend an awards assembly while supervised by an adult. Mr. Campbell's
supervisor, Mr. Norm Gollert, approved of his handling [of] the matter.

[117] On June 17 an incident occurred which, in the view of the respondent’'s counsel,
was of great significance. Paramvir was walking home with a friend when he was
verbally assaulted by two older boys. It appears that the word "punch” (a word not
known to Paramvir) played some role, and, in order to demonstrate what it meant, the

older boy punched Paramvir on the shoulder.

Paramvir then . . . clasped his hand to the handle of his kirpan and said, "This is the way we punch in
India" . . . The boys then stepped back and were, to a degree, alarmed by the incident. (Ev. X 47; Mr.
Campbell's full memo about the incident was submitted as Exhibit 72)

[118] All agreed that Paramvir had not extracted the blade from the sheath and that
after his implied threat he had run away. Though all of this happened outside the
school, one of the boys reported the incident to Mr. Campbell who called all participants
into his office and explained the gravity of the matter. All of them regretted the incident
and apologized. (Ev. X 71)

[119] Mr. Campbell stated that he had not undertaken any program to acquaint the
student body with the meaning of the kirpan as a religious symbol. (Ev. X 68-9) Quite
clearly, he hoped that the less one said about it the better; once the students' attention
was drawn to the presence of kirpans, another possibility for violence was created.

[120] The present policy of the Peel Board makes this type of discretion of course

impossible. But viewing it all in all he now supports the new, restrictive policy.

When [students] want to be . . . overly assertive [they] may use what they have at their access. That is
often the sharp tongue, the negative communication. It could be the hands, it could be the feet. It could be
the spittle. It could also be . . . the kirpan. (Ev. X 60-1)

[121] A number of facts emerged from Mr. Campbell's testimony.

The witness himself acted in a highly responsible manner, with obvious concern for the
religious sensibility of the Singh family. Even in view of a directive from the Peel
trustees he took it upon himself to make certain exceptions for Paramvir and, under
proper supervision, had him mix with other students on certain occasions.

The family offered to make the kirpan inoperable as a potential weapon by stitching it
securely, but the offer was not taken up. (Ev. X 39-40)

The incident in which Paramvir threatened his hasslers showed that, in his case
anyway, the potential of a kirpan as a weapon was present in the boy's mind — even
though his action did not go beyond laying his hand on the kirpan. It needs to be
recalled that the boy was ten years old.

Mr. Campbell astutely interpreted the meaning of aggression: it was not merely
physical, it was often verbal. Violence has many faces.



MS. ZUBEDA VAHED AND DR. EDWARD BLACKSTOCK, WITNESSES FOR THE
RESPONDENT

[122] Zubeda Vahed is the only multiculturalism and race relations officer for the Peel
Board. A number of exhibits were introduced to show in what way her department
impacts on the school system, one being a small four-page pamphlet
entitledRacial/Ethnocultural Harassment, which is published by the Peel Board and
explains how complaint procedures are initiated and handled. Its preamble reads:

The Peel Board of Education is committed to a philosophy of respect for the racial, ethnic and cultural
plurality of our society. It is the policy of the Board that all staff and students will be encouraged to
develop a sense of self-worth and that incidents of discrimination will not be tolerated in our school

system. All staff and students have a right to function in an environment free of any racial/ethnocultural
harassment. (Exhibit 63)

[123] The task of the witness is centred around developing policy, but she is
occasionally called upon to function in specific situations.
[124] Asked whether there were various levels of religious commitment within the Sikh

community, Ms. Vahed (who is not a Sikh) said:
That is true of many faith communities . . . different levels of commitment, understanding, orthodoxy,
interpretation, life experience, education. (Ev. IX 49)

[125] Ms. Vahed was called by Mr. Pontes when he encountered Sukhdev Hundal
wearing a kirpan, supra, s. 5. It was her impression that Mr. Pontes wanted to
accommodate Sukhdev if at all possible. She replied that she was not in a position to
make a judgment in the matter, and therefore referred him to Dr. Banwatt, a member of
the Sikh community. (Ev. IX 28) But she had no further involvement in the matter and
had no share in formulating the amendments to Policy No. 48. (Ev. IX 53)

[126] Commission counsel then asked the witness to comment on two documents.
One was Changing Perspectives, which is a resource guide for race and ethnocultural
equity, created by the Ontario Ministry of Education. (Exhibit 64)*? It was published in

1989, after the Peel policy was adopted. On p. 4 it speaks of its objective to promote:
education that will enable all students to feel that their culture and identity are validated by the
educational system, develop a positive self-image that includes pride in their racial, ethno-cultural identity
and heritage, accept and appreciate diversity and reject prejudicial and discriminatory attitudes and
behaviour.

[127] Ms. Vahed was asked to compare this desired goal with the text of the Peel
Board's amended Policy No. 48 which is reflected in its Information Handbook for

students, introduced earlier (sub Il 2) as Exhibit 30. There, on p. 24, No. 14 it says:
Students will not be allowed to possess weapons of any nature, including kirpans, on school property.
Baptized Sikh students will be subject to the following regulations . . .

[128] She stated that this language, when read by a Sikh student entering the school
system, would not make him feel that his culture and identity were "validated by the
educational system," as the Ministry's guidelines had requested. Furthermore, being led
to believe that Sikh students were permitted to carry weapons, would likely create fear
and distrust among the general school population, instead of fostering "acceptance and
appreciation of diversity." (Ev. IX 60-3)

[129] Even though the witness had appeared for and was employed by the Peel
Board, this exchange made it clear that the phrasing of the Policy and
the Handbook was not compatible with the basic objectives of the Peel Board's own
department on race relations.

[130] Edward Blackstock, Ph.D., is a specialist in developmental psychology and chief
psychologist for the Peel Board of Education. There are altogether some forty-six
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psychologists employed by the Board, a number which the witness described as
inadequate to provide proper counselling and assessment. (Ev. VIl 130) The testimony
can be summarized as follows:

There are no available data which allow authorities to predict which students will be
violent. The witness could not think of a single violent incident that the school could
have prevented on the basis of the knowledge it had at hand. (Ev. VII 140)

Teenagers are fascinated by weapons, especially knives. Most of them would see
kirpans as weapons. The kirpan, especially if the sheath is decorated, might be
perceived as a weapon, be of high interest, even "awesome." (Ev. VII 141, 143-4)

It is well to remember that children and teenagers think differently from the way adults
do. (Ev. VIl 142)

[131] Dr. Blackstock related the way the Peel system treats students who have a
record of violence. If at all possible they are returned to school, and some hundred
behavioural assistant teachers are assigned to watch and counsel them. In two cases
difficult-to-control offenders are watched by two full-time assistant teachers. (Ev. VI
146-7)

[132] Although there have been cases in his experience when he advised the
authorities not to return a child to the system because of potential violence, the child

was returned and subsequently did some harm. But school administrators feel that:

you cannot exclude people from education on the suspicion that they might engage in violent or
dangerous behaviour . . . (Ev. VII 151)

[133] He told the story of one student who was diagnosed by a psychiatrist:

Yes, this child is a psychotic, he is dangerous. However, it is more dangerous for him to remain at home
alone than to come to school, so he may return to school. (Ev. VII 152—6)

[134] Because violence is rare in our system we cannot rely on statistical data (there
being too few of them). Thus, while kirpans have not figured in violent incidents, their
presence is so small that it is hard to predict whether there is a likelihood that they might
be so used.

[135] While all prediction is difficult, the more information is available the better. Thus,
if one knows of the presence of alcohol or drugs in a student's life, the risk of violence is
greater than if there were no substance abuse. Similarly, the risk is lessened when
there is a strong family structure to support a student. Consequently he would agree
that Sikh students on the whole present a lower risk factor. (Ev. VII 168-9)

[136] The witness opined that we all suffer from the fear of the unknown and often
make assumptions about those we do not know. He seemed to feel that Sikhs belonged
to this latter category and that added knowledge and acquaintance would be helpful.
(Ev. VII 183)

[137] | found the testimony of Dr. Blackstock particularly noteworthy in that he related
how violent offenders and psychotics were treated in the Peel system. Additional staff
were hired to make sure that such students could continue school, and that included
students who had proven themselves to be dangerous. | shall have occasion to return to
these observations in Section IV, infra.

[ll.  Legal Analysis

[138] The complaints by the Commission and Mr. Pandori were based on ss. 1, 4, 8,

and 10 of the Code. The relevant sections read as follows:

1. Every person has a right to equal treatment with respect to services, goods and facilities, without
discrimination because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex,
sexual orientation, age, marital status, family status or handicap . . .



4. (1) Every person has a right to equal treatment with respect to employment without discrimination because
of...creed...

8. No person shall infringe or do, directly or indirectly, anything that infringes a right under this Part [i.e., Part
I, entitled Freedom from Discrimination] . . .

10. (1) A right of a person under Part | is infringed where a requirement, qualification or factor exists that is not
discrimination on a prohibited ground but that results in the exclusion, restriction or preference of a group
of persons who are identified by a prohibited ground of discrimination and of whom the person is a
member, except where,

(@) the requirement, qualification or factor is reasonable and bona fide in the circumstances . . .

(2) The Commission, a board of inquiry or a court shall not find that a requirement, qualification or factor is
reasonable and bona fide in the circumstances unless it is satisfied that the needs of the group of which
the person is a member cannot be accommodated without undue hardship on the person responsible for
accommodating those needs, considering the cost, outside sources of funding, if any, and health and
safety requirements, if any.

[139] As noted, the respondent had originally argued that the Commission's complaint
was without foundation because education was not one of the "services" referred to in s.
1. That argument was disallowed by the Divisional Court and the matter therefore
proceeded before this Board of Inquiry, supra, 1.

1. DIRECT AND INDIRECT DISCRIMINATION
[140] The Commission argued the case along two different lines simultaneously. It
argued that s. 1 was infringed in that there had been direct discrimination; but that,
should the appeal to s. 1 fail, then s. 10 would become the basis for the complaint in
that indirect discrimination (also referred to as constructive or adverse effect
discrimination) had undoubtedly occurred. | will therefore initially discuss direct
discrimination and its applicability to this case.
[141] The  Supreme Court, inOntario (Human Rights Comm.) and
O'Malley v. Simpsons-Sears Ltd. (1986), 7 C.H.R.R. D/3102 (at D/3106, para. 24772),
defined direct discrimination as a practice:

which on its face discriminates on a prohibited ground. For example, "No Catholics or no women or no
blacks employed here."

[142] Commission held that s. 14 of the discipline policy of the Peel Board (reprinted
in the Information Handbook) had such an impact, in that it directly excluded Khalsa

Sikhs from the schools when it said:

Students will not be allowed to possess weapons of any nature, including kirpans, on school property.
Baptized Sikh students who wear kirpans will be subject to the following regulations:

If the kirpan is left at home students are welcomed and encouraged to participate in all school activities.

A Sikh student may attend school wearing a symbolic representation of the kirpan, provided that symbolic
representation does not involve a metal blade that could be used as a weapon.

It is a requirement of the Peel Board of Education that these regulations be communicated annually to all
students and to new students upon registration.

[143] The Commission called this a case of direct discrimination in that Khalsa Sikhs,
who according to their religion must wear a kirpan with a metal blade, are singled out
and excluded from school. Commission claims the regulation fits the example quoted by
the Supreme Court ("No Catholics, no women, no blacks") and says, in effect, "Khalsa
Sikhs who wish to live in accordance with their obligations are not admitted to our
schools.”

[144] Further, the Commission argued that the laudable intention of the Peel Board to
protect its students and staff is irrelevant when discrimination takes place. In support of
this, counsel referred to the case of non-Canadian doctors in British Columbia where
the judgment stated:



We have no doubt that the principal motivation of the College, in adopting the policy under review, was a
wholly laudable one . . . To acknowledge, as we do, that the College has acted with a high public
purpose, does not, however, affect the fact that the result of the policy is to discriminate against non-
Canadian doctors on grounds quite unrelated to their qualifications for the practice of medicine.
(Judgment (27 May, 1976), Leon Getz, Chairman [British Columbia (Human Rights Comm.) v. College of
Physicians and Surgeons of B.C.(May 27, 1976) (B.C. Bd. Ing., Getz) [unreported]]; cited in
Commission's Book of Authorities, vol. I, Tab 7, p. 8).

[145] Thus, the issue was not whether the Peel Board had the laudable intention to
maximize safety in the schools, but rather whether its weapons policy unequivocally
excluded Khalsa Sikhs from its school precincts. This would be direct discrimination
within the meaning of s. 1 of the Code; and while other infringements of the section

provide for a stated defence, religious discrimination does not. Counsel said:
There is no defense in the Ontario Human Rights Code to a prima facie case of direct discrimination on
the basis of religion by a public School Board in the provision of goods, services and facilities. (Ev. XI 42)

[146] | find this line of argumentation problematic, because there is some question as
to whether the Peel policy, when seen in context, constitutes a case of direct
discrimination to be adjudged under s. 1, and therefore whether the case at bar is more
fruitfully examined under s. 10.

[147] The primary reason for eschewing s. 1 of the Code as the basis for judgment
lies in my doubt concerning its applicability to the contested text of Policy No. 48 as
publicized in the Information Handbook of the Peel Board.

[148] To be sure, seen by itself and out of context, Khalsa Sikhs who deem their
religion to demand that they wear a kirpan of steel and of sufficient size are expressly
excluded. At first blush this appears indeed to constitute a case of direct discrimination
as Commission has argued. But when one reads this provision in the context of the

discipline policy, another interpretation suggests itself. Respondent put it this way:
The policy does not say, "We will not allow Khalsa Sikhs." The policy is neutral in the sense that it says,
"Kirpans will not be allowed in the school, but we will allow a symbolic representation.” (Ev. XII 44)

[149] The respondent's counsel stressed that this was a kirpan policy, not a Sikh
policy, for none of the other four Ks was excluded and that, in the light of the evidence
discussed earlier, there could be no doubt that the Peel Board tried to include Sikh
students rather than to exclude them. Numerous discussions with families and group
representatives had been held, all with the purpose of finding an accommodation for
Sikhs in the school system. That these discussions were not fruitful is not decisive at
this point.

[150] | am persuaded that Policy No. 48 might be read in the light of these discussions
and that it attempts simply to argue that weapons are prohibited, which injunction
includes kirpans; that though they are Sikh religious accoutrements they will be
considered weapons by many if not most non-Sikhs and must therefore be banned, that
this is not meant as a purposeful exclusion of Sikh students and that, on the contrary,
awareness of their religious obligations is acknowledged. The Board feels that it is
telling them that they are welcome in its schools like everyone else. There is a weapons
policy and they like other students must comply with it. Therefore, should they wear
their kirpans in school they must observe certain safety provisions.

[151] The Policy is a document which tries to achieve certain ends and which must be
read for its purpose as much as for its language. The Peel Policy tries to eliminate all
weapons, even though in doing so it clouds its objective to some degree by its wording.




By making this observation | am not reverting to the Policy's "laudable intent"; rather, |
am considering the meaning of the Policy.

[152] At the same time | deem it to be poorly phrased, so poorly in fact that witness
Zubeda Vahet, appearing for the respondent, admitted that its impact was detrimental to
the self-respect of Sikhs, whether they were observant or not.

[153] Commission counsel further argued that, even if one were to consider the Policy
as neutral it would still be a case of direct discrimination because it was not applied
consistently.'® For a "weapons" policy must deal with weapons in order to be consistent,
and kirpans cannot be so classified.

[154] 1 did not find that argument persuasive either. As has already been stated, and
as witnesses have emphasized, while the kirpan is not considered a weapon by Sikhs, it
is so considered by many (perhaps even most) non-Sikhs. It has the shape of a dagger
and creates the impression that is precisely that — however much that impression is
based on a lack of knowledge of Sikh religious symbolism. In such circumstances
the impression alone can justify the definition of "weapon" even if it is not so considered
by the wearer. To take a parallel case, a toy gun which the user knows to be a toy may
be seen as a real gun by someone who feels threatened by it. Prohibiting toy guns
under the weapons policy would not in itself invite the judgment of inconsistency.

[155] And further, as has already been shown and will be discussed further later on,
even Khalsa Sikhs are not unaware that, despite its spiritual function, a kirpan has
a potential for being used as a weapon, and that therefore the Commission's argument
of inconsistency cannot be sustained.

[156] | therefore conclude that the appropriate course is to examine the Policy not
under s. 1 but under s. 10, which is designed as an extended interpretation of what may
constitute discrimination, thus allowing for an assessment of the kirpan policy of the
Peel Board in the light of the defences there provided. In other words, can Peel's Policy
No. 48 as amended be defended as "reasonable" and "bona fide" under ss. 10(1) and
(2), and have the "undue hardship" and "safety" provisions been satisfied? This
approach is supported inferentially by the Commission's phrasing of its claim in the
alternative.

[157] Mr. Pandori's ability to teach in the Peel system is similarly dependent on how s.
10 is adjudged. For though the Board's amended Policy No. 48 was directed primarily at
students, once it was passed it was applied to Sikh teachers as well, and Mr. Pandori
was informed that he could no longer teach in the school system.

This means that, if Policy No. 48 as amended is allowed to stand, both the
Commission's and Mr. Pandori's complaint will fall; if it is struck down, both will succeed.
THE APPLICATION OF S. 10 TO THE CASE

[158] a. Onus. The contested Policy No. 48 identifies kirpans of the ordinary size
and kind baptized Sikhs are obliged to have on their persons and prohibits their being
worn at school. The prohibition creates adverse effect discrimination for such Sikhs and
constitutes a prima facie infringement of the Code. The onus then falls on the
respondent to prove that s. 10 provides an adequate defence (see O'Malley,
supra, D/3108 at para. 24782).

[159] The proof which the respondent brings forth

must be made according to the ordinary civil standard of proof, that is upon a balance of probabilities.
(Supreme Court of Canada in Ontario (Human Rights Comm.) v. Etobicoke (Borough) (1983), 3 C.H.R.R.
D/783, at para. 6893.)
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[160] To begin with, respondent must show that the prohibition of kirpans was
reasonable and bona fide according to s. 10(1)(a), and this Board of Inquiry must be
satisfied that respondent would otherwise incur undue hardship, as stipulated by s.
10(2). This means that in the case at bar reasonableness and bona fides on the part of
the respondent are not enough but are conditioned by the provisions of s. 10(2).

[161] b. Definitions. Commission counsel cited various sources for definitions of
"undue hardship,” which went uncontradicted:The Concise Oxford Dictionary (7th
ed.); Webster's Ninth New Collegiate Dictionary; Black's Law Dictionary (5th
ed.); Stroud's Judicial Dictionary (5th ed.); and Words and Phrases Legally Defined (ed.

John B. Saunders, 2d ed.).

Hardship: The word must be construed by the courts in a common sense way . . . such as would meet
with the approval of ordinary sensible people. (Words and Phrases, quoting Rukat v. Rukat, [1975] 1 All
ER 343 at 351, (C.A)))

Undue: Defined by Oxford as "disproportionate,” and by Black'sas "more than

necessary."

Undue Hardship: For a hardship to be ""undue' it must be shown . . . that the particular burden to the
applicant to have to observe or perform the requirement is out of proportion to the nature of the
requirement itself. (Stroud's, quoting Re Walsh, [1944] V.L.R. 147, 153).

[162] Commission counsel also called to my attention the French version of s. 10
which phrases "undue hardship" as préjudice injustifie, which, together with the cited
definitions, makes it clear that the respondent may not claim the exemption of 10(1)(a)
merely because of some casual, negligible, or passing problem, but that it must be a
condition which would expose [the] respondent to weighty consequences.

[163] The respondent's counsel held that, indeed, such weighty consequences would
ensue if its Policy were vitiated, for the safety of students and personnel could no longer
be properly maintained since the presence of kirpans added an unconscionable risk. If
the safety of Peel schools was impaired, "undue hardship" would ensue and the Board
of Trustees could no longer fulfill the obligation of running a school system as
the Education Act would have it do. Thus, it comes down to the question whether the
Board's concern for safety was reasonable in light of all the circumstances, and whether
the risk to safety was such that it could override the religious freedom of students and
teachers who professed the Sikh religion and attempted to practise it daily.

[164] c. Safety. To begin, it is appropriate to cite the principles enunciated by the
Supreme Court in R. v. Big M Drug Mart Ltd.,[1985] 1 S.C.R. 295. At issue was the
validity of the Lord's Day Act and the power to compel, on religious grounds, the
universal observance of the day of rest preferred by one religion. The court found
the Act to be inconsistent with the preservation and enhancement of the multicultural
heritage of Canadians recognized in s. 27 of the Canadian Charter of Rights and
Freedoms, part | of the Constitution Act, 1982, being Schedule B of the Canada Act,
1982 (U.K.), 1982, c. 11.

[165] The Court took pains to comment on the nature of religious freedom in the
presence of other factors that would curtail it. Chief Justice Dickson stated (at pp. 336—
7):

A)truly free society is one which can accommodate a wide variety of beliefs . . . The essence of the
concept of freedom of religion is to entertain such religious beliefs as a person chooses, the right to
declare religious beliefs openly and without fear of hindrance or reprisal, and the right to manifest

religious belief by worship and practice or by teaching and dissemination. But the concept means more
than that.



Freedom can primarily be characterized by the absence of coercion and restraint . . . Coercion includes
indirect forms of control . . . Freedom means that, subject to such limitations as are necessary to protect
public safety, order, health or morals or the fundamental rights and freedoms of others, no one is to be
forced to act in a way contrary to his beliefs or his conscience.

[166] This overarching rule lists, among the limitations of religious freedom, the
necessity to protect public safety. Surely, the schools are part of the public domain, and
thus it comes down to a question as to how broadly or narrowly the discipline policy of
the Peel Board should interpret this necessity.

[167] The Supreme Court, in O'Malley, supra, left no doubt that in such instances
the Code must be constructed liberally and not narrowly. Said Mr. Justice Mcintyre,

speaking for the Court at D/3105 C.H.R.R., para. 24766:

It is not, in my view, a sound approach to say that according to established rules of construction no
broader meaning can be given to the Code than the narrowest interpretation of the words employed . . .
The Code aims at the removal of discrimination. This is to state the obvious. Its main approach is,
however, not to punish the discriminator, but rather to provide relief for the victims of discrimination.

[168] In Canadian National Railway Co.v.Canada (Canadian Human Rights
Comm.) (commonly referred to as Action travail des femmes) (1987), 8 C.H.R.R.
D/4210, 87 C.L.L.C. para. 17022, the Court had recognized (at p. 16264 [C.L.L.C.,

D/4226 C.H.R.R.]):
the unequivocal adoption of the idea of "adverse effect discrimination" by the courts is the result of a
commitment to the purposive interpretation of human rights legislation.

[169] The Court quoted with approval the judgment of the Court of Appeal of
Saskatchewan (in Canadian Odeon Theatres Ltd. v.Saskatchewan (Human Rights
Comm.), [1985] 3 W.W.R. 717 (sub nom. Huck v. Canadian Odeon Theatres Ltd.) 6

C.H.R.R. D/2682, at 735 [W.W.R., D/2686 C.H.R.R.]:

Generally human rights legislation has been given a broad interpretation to ensure that the stated objects
and purposes are fulfilled. A narrow restrictive interpretation which would defeat the purpose of the
legislation, that is, the elimination of discrimination, should be avoided.

[170] In a recent decision of an Ontario Board of Inquiry, Chairperson Pentney
summarized these and other precedents in the following way (Gohm v. Domtar (No.
4) (May 18, 1990), (Ont. Bd. Inq.) [unreported] [since reported at 12 C.H.R.R. D/16]:

The cases . . . emphasize that the purposive approach entails two corollary principles: first, the principle
that the substantive prohibitions of discrimination in these laws must receive a broad and generous
interpretation, and second, the principle that exceptions or defenses in these laws must be narrowly
construed, so as not to defeat the purpose of the statutes.

[171] Itis therefore not sufficient for Peel trustees to claim that they had safety in mind
when they prohibited the kirpan, they must also show that this was a necessary action,
its necessity being compelling enough to override the prior right of religious freedom.
[172] During the time that Mr. Pandori or student Sukhdev Hundal wore their kirpans
undetected (before the matter became an issue) nothing untoward happened.
Respondent did not contest this but held that it meant little since the Board's Policy was
pro-active rather than reactive.

[173] Instead, the respondent called attention to the matter of Paramvir Singh, the ten-
year-old student who, while on his way home from school, was harassed by older
students and, in defence, pointed to his kirpan as a means of potential retaliation.
Having done so he proceeded to run away. (supra, Il 5)

[174] Commission in turn pointed to the fact that Paramvir did not unsheathe his
kirpan but, having his harassers back off for a moment, sought his refuge not in using
the kirpan but in running away.



[175] | would hesitate to impose a general prohibition of the kirpan on so flimsy an
incident. We deal with a ten-year-old boy who feels himself cornered and, after being
punched, says: "This is how we punch in India" — pointing to his kirpan. The most that
can be said for the respondent's argument is that the boy was aware of the weapon-like
quality of his kirpan, but on the other hand did not translate this awareness into any
action.

[176] Respondent has underscored that a kirpan could have the function of a weapon,
but did not establish that a student had in fact so used it. In fact, there is not a single
incident to which the respondent could point when the kirpan was used on school
property or its environs — either in Peel or anywhere in Ontario or even all of Canada.
Since Sikhs, and Khalsa among others, have been in this country for nearly a hundred
years, this is a record worth considering.

[177] As indicated, the respondent underlined its policy of pro-action and said that the
absence of a kirpan contributed to safety more than the presence of a kirpan. But this
applies also to other items on school campuses: eating forks and knives in the cafeteria,
cutting instruments in the craft shop, or baseball bats. All of these are designed for
purposes other than interpersonal violence, yet some of them have been so misused.
But the kirpan, which long ago lost its martial function, has never seen improper usage
in a school setting.

[178] True, it could be misused as it has been on occasion in other settings. We must
therefore ask, who would so misuse it?

Khalsa teachers? Hardly, and that claim was not even made.

Khalsa students? Even though the respondent pointed to the single incident of Paramvir
Singh, it cannot be considered a suitable foundation for a general policy; for it suggests
that Khalsa Sikhs are prone to violence, and that giving them access to kirpans during
school hours increases this potential. Since there have been no reported incidents of
Khalsa students having misused their kirpans anywhere in Canada, this argument too
cannot be sustained on a balance of probabilities.

[179] In fact, the respondent largely abandoned this line of argument and
concentrated instead on claiming that the presence of a kirpan was an invitation to
violence by others. Prohibiting the kirpan was therefore a cautionary, proactive measure
designed to increase the level of safety.

One must then ask what kind of contribution was thereby being made to the level of
safety in Peel schools?

[180] The Supreme Court in the "fire fighter's case" (Etobicoke, supra) stressed that
objective and not vague and impressionistic evidence was required (D/783 at para.
6894; D/784 C.H.R.R. at para. 6898). It is up to the respondent, upon whom the onus
devolves, to show that doing otherwise "would have caused undue hardship . . . and
thus have been unreasonable." (O'Malley, supra, D/3109 at para. 24783)

[181] Respondent relied heavily on the statistics involving knives in violent incidents.

The list was prepared by Mr. Gollert which stated:
| continue to be concerned regarding the growing incidence of weapons in our schools. (June 8, 1988;
Exhibit 58)

[182] He noted that five days before three separate incidents with knives were
reported to him, and he submitted four statistical tables showing such use. (Exhibits 40—
3) Thus, Exhibit 42 shows that there were thirty-five cases of possession, of which



twenty resulted in displays or threats, and four inflicted damages. Of these, two resulted
in personal injury. (Exhibit 40)

[183] The Commission did not dispute the respondent's factual evidence that knives
were a prime instrument in school violence, nor did it dispute Dr. Blackstock's opinion
that the kirpan would likely be a most attractive and even "awesome" item that would
attract the wanted and unwanted attention of fellow students. The argument proferred
by the Commission came down to the matter of risk, and indeed, | consider this to be
the heart of the issue.

[184] Clearly, the Peel trustees, who are supported by the professionals in the system,
considered the presence of kirpans an unacceptable risk and therefore forbade it. If this
view can be sustained, this Board of Inquiry would be satisfied that the qualification of
"undue hardship,"” stipulated by s. 10(2), has been met.

[185] The Commission, per contra, phrased the issue somewhat differently. It insisted
that we should not ask, "What will happen ifthe kirpan is used improperly?" but, "Will it
be used improperly?" The proper answer to this question would be, in the view of the
Commission, that we have no evidence that kirpans will be so used. Other instruments
not designed to inflict harm have been misused (Ev. VIII 174), but kirpans have never
been misused in a school setting. Students Sukhdev Hundal and Paramvir Singh did
wear their kirpans at school for considerable periods of time (before they were
prohibited from doing so) and nothing untoward ever occurred (see Ev. IX 115; X 62-5),
and similarly, no misuse was reported with regard to the kirpan of complainant
Harbhajan Singh Pandori.

[186] The Commission buttressed this argument by citing the absence of incidents in
British Columbia, where many baptized Sikhs go to school (Ev. IV 22, 39); as well as in
school regions close to Peel, such as North York (ibid., 73 and Exhibit 14) or Etobicoke
(ibid., 204 and Exhibit 22; both Mr. Pandori went there to teach and student Sukhdev
Hundal attended school there, after having been prevented from continuing in Peel).
[187] But is recourse to such comparative evidence permissible in law? The matter
was dealt with by Professor Zemans in Singh v.Workmen's Compensation Board
Hospital (1981), 2 C.H.R.R. D/459. Acting as a Board of Inquiry he held that a Khalsa
Sikh should be allowed to wear his kirpan while in the hospital, and that this right was
protected by the Code (at D/466, para. 4204, quoting precedents):

| find that it is clearly relevant when deciding whether a specific policy of a public hospital act was
"reasonable"* to examine the actions and policies of other hospitals in comparable situations. The
Respondent's actions cannot be judged in a vacuum.

[188] | accept this line of thought and hold that the Commission had sound reason to
call on the negative evidence of other school regions. After all, Peel's policy of
prohibiting kirpans appears to be unique in Ontario. For such a policy to be found not to
infringe theCode it must be shown that it was necessary, and that to do what all other
school regions are doing is deemed inadvisable for Peel, and would impose upon it
"undue hardship.” This is what the spirit of the Code requires, and this is what s. 10(2)
specifically requires a Board of Inquiry to observe — nothing more, but also nothing
less.

In contemplating this issue | have looked for guidance to precedent cases where
kirpans were at issue.
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[189] (i) In Singhv. Workmen's Compensation Bd. Hospital, supra, Prof. Zemans
ruled on the refusal of an Ontario public hospital to accommodate a kirpan-wearing Sikh
and said:

There was absolutely no evidence that Mr. Singh [the complainant] intended to use his kirpan in an
offensive manner. Canadian law holds that the knife is not prima facie an offensive weapon. (D/465 at
para. 4198)

The question remains, however, whether the respondents were reasonable in including Mr. Singh's kirpan
within their definition of an offensive weapon. (para. 4199)

In my opinion, we cannot infringe upon the religious practices of minorities simply because of
unreasonable apprehensions of other members of society. (D/467 at para. 4213)

[190] Prof. Zemans cited the words of Mr. Justice Douglas of the United States

Supreme Court:

. .. many people hold alien beliefs to the majority of our society — beliefs which could easily be trod down
under the guise of "police" or "health" regulations reflecting the majority's view. (D/462 at para. 4171,
citing [Sherbert v. Verner] [1963] 374 U.S. 398 at 411)

In his decision the Board of Inquiry decided that the hospital had contravened the Code, and sustained
the complaint by Mr. Singh.

[191] (i) Tuliv. St. Albert Protestant Board of Education (1985), 8 C.H.R.R. D/3736
(Alta. Bd. Ing.). Suneet Singh Tuli was a student in an Alberta school and advised his
principal that he was to be baptized as a Khalsa and asked permission to wear his
kirpan to school. The school trustees passed a resolution refusing such permission,
whereupon the student obtained a court injunction which prevented the School Board
from putting the resolution into effect. Tuli wore his kirpan until he graduated, and no
untoward incident occurred. In fact, the Board of Inquiry dismissed Tuli's complaint
because no discrimination had actually occurred, since Tuli had been able to wear his
kirpan after all.

[192] In many regards the case parallelled the case at bar. The resolution of the
trustees was preceded by various meetings as well as by private tutoring in the school
before the injunction was obtained. It is noteworthy that the Superintendent of Schools,

called as a witness (at D/3741, para. 29601),

acknowledged that he had no reason to be concerned that the complainant would use the kirpan
intentionally to inflict harm on others or himself. However, he expressed a constantly heightening concern
about school safety and related insurance problems and claims.

[193] This was not enough for the Board of Inquiry who required (at D/3745, para.

29629)

cogent proof by a very high preponderance of probability. It is not enough, in my view, in endeavouring to
justify a ruling on safety grounds to rely on hypothetical and imagined circumstances. The traits and the
personality of the Khalsa Sikh involved must definitely be taken into account. The complainant in this
case was universally regarded as a model student. Indeed, he was complimented by the principal . . . for
the manner in which he sought permission to wear the kirpan. He could just as easily have worn it under
his shirt without telling anyone and the probability is that no one would have known the difference.

[194] (i) New York v. Partap Singh, 516 N.Y.S. (2d) 412 (Civ. Ct. 1987). Mr. Singh
had worn a kirpan in full view while boarding a train, in contravention of law. Judge
Milano asked the question which concerns the case at bar: "When does an individual's
first amendment right [to religious freedom] yield to the State's duty to protect its
citizens?" The Court held that the State's duty here was paramount, in part because the
granting of an exemption to a practising Sikh would place an intolerable burden upon
law enforcement officials. They would have to ascertain whether in fact the person
wearing the kirpan was a Khalsa Sikh (p. 415; the Court nonetheless dismissed the



case because prosecution and conviction of the defendant Sikh would not serve any
useful purpose).

This case cannot guide me significantly, because the Court, though asking the crucial
guestion, did not examine it in depth, and also because a public train platform can
hardly be compared to a contained school setting.

[195] (iv) Hothiv. R., [1985] 3 W.W.R. 256 (Man. Q.B.); (1985), 35 Man. R. (2d) 159
(C.A)); (1986), 43 Man. R. (2d) 240 (S.C.C.). This was a criminal case in which the trial

judge had refused to allow kirpans in the courtroom (at p. 259):

The ruling serves a transcending public interest that justice be administered in an environment free from
any influence which may tend to thwart the process. Possession in the courtroom of weapons, or articles
capable of use as such, by parties or others, is such an influence. A weapon does not cease to be a
weapon because it is a religious symbol subject to strictures of the faith regarding use.

[196] The accused applied for an order of mandamus challenging the trial judge's
ruling. The court dismissed the application and, with regard to argument concerning
the Canadian Charter of Rights and Freedoms, held that the limitation of religious
freedom was reasonable within the meaning of s. 1, in that the public interest took
precedence over the accused's desire to carry his religious symbol. (The judgment was
appealed but was not heard by the Supreme Court, without reasons being given
therefor.)

[197] | do not believe that the trial Court's decision and its reasoning can be applied to
the instant case. Courts and schools are not comparable institutions. One is a tightly
circumscribed environment in which contending elements, adversarially aligned, strive
to obtain justice as they see it, with judge and/or jury determining the final outcome.
Schools on the other hand are living communities which, while subject to some controls,
engage in the enterprise of education in which both teachers and students are partners.
Also, a court appearance is temporary (a Khalsa Sikh could conceivably deal with the
prohibition of the kirpan as he/she would on an airplane ride) and is therefore not
comparable to the years a student spends in the school system. The case therefore
cannot provide a cogent precedent for me.

[198] (v) R.v.Dhamrait (May 7, 1985), (Ont. Dist. Ct.) [unreported]. In a street fight
which resulted in a wrestling match, the accused drew his kirpan and stabbed the other
person in the back. The accused had enjoyed an unblemished reputation. Clearly, he
was aware of the martial potential of his kirpan and so used it and, as the transcript
shows, did so quite skillfully. Mr. Dhamrait was sentenced to four months in jail.

[199] (vi) R.v.Singh (1990), (Ont. Dist. Ct.) [unreported]. The accused, described
by Judge Wren as a Sikh "priest,” became involved in a heated dispute in his own home
and stabbed another person with his kirpan. He pleaded guilty to the offence. The
victim, suffering a collapsed lung, required eleven days of hospitalization, and the injury
resulted in his inability to resume his former occupation.

[200] The accused, fifty years of age and, like Mr. Dhamrait, of hitherto unblemished
reputation, had enjoyed high esteem in the Sikh community, which the judge criticized

for supporting the miscreant rather than the victim, and went on to say:

I would note that one could not close one's eyes to the fact that in committing this act the accused not
only committed a criminal offence, but within his own community he desecrated the use of a sacred object
instead of providing the leadership which would be expected of a person of his standing in the
community, the priest of . . . one of the more important temples in the Toronto area. He in fact probably
set back the cause for the community in seeking to wear the kirpan in the context of daily life, for



example, even in attendance at school or in the working place, and it is within this context that both
communities must be assured that the use of the kirpan as a weapon is not to be tolerated in our society.

[201] The sentencing took place while the hearings of the instant case were in
progress. Judge Wren sentenced the accused to nine months and placed him on

probation for a period of two years, during which time

the accused will be restricted to use instead of the normal nine inch kirpan, one that he himself has
suggested is available, a three inch kirpan which will fulfill the sacred and religious requirements of his
faith.

[202] | have considered the latter two incidents carefully but conclude that they cannot
and must not cast a permanent shadow over the whole Sikh community which, as |
have stressed, deserves the greatest respect for the way it translates religious ideals
into daily practice.™ To be sure, | cannot gainsay that these incidents show that even a
Khalsa Sikh may be aware of the kirpan's original function as a weapon, and that this
function, though religiously no longer present or acceptable, retains a small degree of
actuality. But while these exceptions cannot be overlooked, they are exceptions which
must not be used to denigrate the record of Sikhs in Canada which for the past hundred
years has been wholly admirable.

[203] (vii) One further case needs to be noted, R. v. J.M.G. (1986), 56 O.R. (2d) 705
(Ont. C.A.). Though it does not deal with kirpans or Sikhs, it does involve an incident
which puts the special status of the school into perspective.

[204] At issue was the right of a school principal to search a student suspected of
possessing marijuana. The principal required the student to remove his shoes and
socks and, while doing so, the student attempted to destroy evidence. The principal
removed drugs from the student's socks and called the police. The case involved ss. 8
and 10(b) of the Charter, as well as provisions of theEducation Act, c. 129, s. 236(a).
The court ruled that the principal's failure to inform the student of his rights did not vitiate
the case against him; rather, the principal was judged to have merely performed his

duties to maintain proper order and discipline.

First, the principal has a substantial interest not only in the welfare of other students but in the accused
student as well. Secondly, society as a whole has an interest in the maintenance of a proper educational
environment, which clearly means being able to enforce school discipline efficiently and effectively.

[205] It would appear, then, that the maintenance of discipline, which might otherwise
be deemed a diminution of civil rights and an offence under the Charter, may stand
because of special circumstances and also because schools are special places. The
fact that according to the Divisional Court the Code overrides the Education Act does
not mean that thereby all provisions of the latter are set aside automatically, and
especially so [ss.] 235 and 236. Clearly, what applies to the Charter in relation to
the Education Act applies also to the Code vis A vis the Act. School principles are given
special rights and duties, and they must be weighed in the light of theCode.

[206] (vii) Mention might be made here also of other cases which, while not
involving kirpans, deal with Sikhs and their religious rights.

[207] Sehdev v. Bayview Glen Junior Schools Ltd. (1988), 9 C.H.R.R. D/4881 (Ont.
Bd. Ing.). The respondent schools precluded Sikhs and Orthodox Jews from attending
because their head coverings clashed with the dress requirement of the school. The
Board ruled in favour of the complainant, even though the schools were privately
operated.
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[208] Singh v. Security and Investigation Services Ltd. (May 31, 1977), (Ont. Bd. Inq.,
Cumming) [unreported] also was a dress and not a kirpan case. The Board sustained
the complainant who refused to shave his beard or remove his turban.

[209] The Supreme Court of Canada's decision in the case of Bhinder v. Canadian
National Railway Co., [1985] 63 N.R. 185, 7 C.H.R.R. D/3093. The CNR requested that
all persons in the Toronto coach yard wear safety hats. Bhinder, a Sikh, refused to
comply. The matter was judged under the Canadian Human Rights Act, S.C. 1976-77,
c. 33, which allows a defence of bona fides but does not, like the Ontario Code, require
the added qualification of undue hardship. The judgment was released on the same day
asO'Malley, supra, the latter having been adjudged under the
Ontario Code. In Bhinder, the Court ruled that the safety hat was a bona
fide occupational requirement and therefore held in favour of CNR; in O'Malley, the
Court ruled in favour of the complainant and found that respondent employer should
have accommodated the complainant. The conjoint release of the decisions
emphasized the different statutes on which they were based.

[210] A decision similar to Bhinder was handed down by a tribunal in Britain,
in Singh v. British Rail Engineering Ltd., [1986] 1 C.R. 22 (E.A.T.) and in the United
States, in Sherwood v. Brown, 619 F.2d 47 (9th Cir. 1980) rejecting a Sikh's request to
wear a turban instead of a helmet while serving in the Navy.

[211] In Singh and Ontario (Ministry of Correctional Services), Grievance Settlement
Board, Nov. 6, 1980, the Board held that the requirement to cut one's facial hair was
justified "by reference to the need for a person to be clean shaven, in order to create an
effective ""seal' round the air mask of the safety equipment.” Here the Board ruled that
the respondent had shown that it would be an undue hardship to let Mr. Singh carry out
his duties if his capacity to wear protective equipment is diminished. The ruling is
significant for the case at bar inasmuch as the Board judged that the respondent had
indeed shown that hardship would ensue. No vague reference to possible problems was
at issue but a very direct danger to the person.

[212] Similar  decisions  were rendered in British and American
cases: Panesar v. Nestlé Co. Ltd., [1986] 1 C.R. 144 (C.A.), andBhatia v. Chevron
U.S.A. Inc. 734 F.2d 1382 (9th Cir. 1984).

IV. Conclusions

[213] In reaching my conclusions | have constantly kept in mind that we have here a
clash of two rights: the religious freedom of Khalsa Sikhs and the right of the Peel Board
to establish disciplinary boundaries and to maximize safety in its realm. Put another
way, the school must preserve discipline and maximize the safety of students and staff.
At the same time it must zealously guard and maintain religious freedom.

[214] 1. There having been no incident in any Canadian school of a Khalsa Sikh's
misuse of his/her kirpan, the argument that Khalsa students or teachers represent a
particular personal risk that must be forestalled is, in my opinion, devoid of any merit.
[215] 2. The argument that others might appropriate the kirpan and do harm is also
not persuasive. While total safety from irrational and violent behaviour can never be
ensured, a kirpan worn under the Sikhs' clothing and secured properly (about which
more later on) is likely to be obtained only after a considerable struggle. If a person is
bent on using a knife for aggression, more easily accessible items are available on most
school properties: knives, forks, screwdrivers, or cutting instruments from the craft shop.



And when it comes to other potential weapons, there is always the ubiquitous baseball
bat.

[216] What the respondent has really claimed is that potential non-Sikh aggressors
might somehow avail themselves of the kirpan and then vent their spleen on someone.
In order to control these non-Sikhs who might be prone to violence, is it advisable to
curtail the religious freedom of perfectly peaceable persons? For some of them, this
might make it impossible to be part of the school system altogether.

[217] That seems to me an unacceptable way of safeguarding students, teachers, and
staff. It means sacrificing the rights of some of the best elements in the school to the
worst. | found it most instructive to learn how, in fact, the Peel system treats proven
aggressors and psychotics. | recall here the evidence of Dr. Blackstock, chief
psychologist for the Peel Board.

[218] He related the way the Peel system treats students who have a record of
violence. If at all possible they are returned to school, though in two cases difficult-to-

control offenders are watched by two full-time assistant teachers. (Ev. VIl 146-7)

We have a couple in the Peel system now who we feel are so disturbed and so potentially violent, that we
are assigning a teacher's assistant to stand by them every minute that they are in the school system.

We judge it is not safe to allow them unsupervised, even by a distance of ten or fifteen feet. That is just a
couple.

There are [a] lot of students who are assigned a behavioural teacher full time, so the behavioural
assistant teachers there help them, all the time. There are about 100 of them in the system, to help
teachers cope with their behaviour, to counsel the kids when they need them . . . There are about 1,000
of those students in the Peel [secondary school] system. At the elementary level we have . . . 12 classes
for the most emotionally disturbed children, about 8 children in each class, there are about 96 kids like
that.

[219] Extraordinary measures are thus taken to make sure that psychotic children,
proven aggressors, and violent students are integrated in the system so that they can
attend school. A hundred extra personnel have been engaged to make this feasible. But
at the same time it is not deemed feasible by the Board to allow a peaceable, religious,
abstemious Khalsa Sikh student to attend any school in the region. Yet the Board could,
if that would seem to be warranted, assign someone to make sure that the student does
not come to harm, and | would consider this to be at least as good an expenditure of
public money as the safeguarding of potentially violent persons, and the respondent
could hardly claim that the cost of doing so would create undue hardship in the meaning
of s. 10(2). If society wants to protect the law abiding above all, then, in my view, Khalsa
students rank high on the list of those to be protected.

[220] | do not criticize the Board for trying to rehabilitate the violent and others in need
of special help, quite the contrary. But to do this while excluding a religious student
creates an unacceptable imbalance.

[221] For these reasons | do not deem Policy No. 48, which contains s. 14 referring to
Sikhs and kirpans, as reasonable within the meaning of s. 10(1) of the Code — even
though it was enacted in good faith. Bona fides cannot alone discharge the onus of
defence when prima facie discrimination has taken place, as in the instant case.
Therefore the defences of undue hardship and safety do not avail, for they apply only
when the infringement of the Code is both bona fide and reasonable. Without the latter,
s. 10(2) is not applicable.®

[222] 3. If I am wrong, however, on this point | will proceed to postulate that the
Policy might be called reasonable, thus allowing for the defence of undue hardship, in
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that the kirpan policy was designed to maximize safety in the school system. The
guestion then would be whether the rising climate of violence in our society and the
purported increase of violence in our schools justify every precaution, even though it be
at the expense of a few.

[223] a. A good many citizens have reacted vigorously to the idea that a Sikh
student might be allowed to carry what appears to be a knife, when no one else is given
that right. It is, after all, this concern which has moved the Peel Board in the first place
to adopt its exclusionary policy. However, the legal remedy must fit the perceived
danger and fulfill the requirement of the law, and even if one were to consider the Peel
Board to be reasonable within the meaning of s. 10(1) it would not meet the standard of
undue hardship under s. 10(2).

[224] For the evidence presented to me was singularly incapable of proving that more
than a vague risk exists when kirpans are admitted into the school system. The reasons
have already been adumbrated, but it seems important to reiterate them here.

[225] No incident of kirpan-related violence has ever happened in any school system.
Still, the Peel Board wants to be pro-active, it does not want to wait until kirpans are
misused. Though it cannot assure the absence of violence, it sees it as its responsibility
to minimize it. If no kirpans are present, then no one will misuse a kirpan for violent
action, and one more element of risk will have been eliminated.

[226] That argument is logically incontrovertible, but inconsistent. For why does the
Policy single out kirpans and not exacto blades used in the craft shop, or baseball bats
which are ubiquitous? | need to be convinced that, while elsewhere the prohibition of
kirpans has been found unnecessary, it is nonetheless necessary for Peel to adopt, and
that not adopting it would be an undue hardship, that is, "out of proportion" to its
ordinary and accepted obligations (see the definition of "undue hardship" in Stroud's,
supra).

[227] In Peel's view the absence of a kirpan policy in other school jurisdictions is
short-sighted and wrong. Respondent sees itself in this matter as breaking new ground
for safety and minimizing risks of violence.

[228] But the problem is that in doing so it runs afoul of the constitutional right of
Khalsa Sikhs to religious freedom, which is enshrined in the Code. Respondent would
have to show that the climate of violence in its own schools is such that this
freedom needsto be abridged, but that proof was not available. Before | could consider
accepting the view of the Peel Board that, although all the Boards in Ontario seemed to
function adequately without a Policy No. 48, it was advisable and necessary for Peel to
institute it and thereby exclude observant Sikhs. That need, as | have indicated before,
was not demonstrated.

[229] b. To be sure, when violence, even potential violence, reaches a certain level
of danger, restrictive measures of various kinds may be necessary, and in the process
certain conditions might be temporarily imposed on kirpan wearers. But in my view Peel
has not shown that in its region this level currently exists in any measurable form. No
evidence has been introduced that would prove Peel to be a more violent environment
than all other school regions adjoining it, or that its heightened apprehensions of danger
are founded on concrete facts.

[230] c. However, having concluded that Discipline Policy No. 48 as it stands
infringes the Code, | am not thereby denying the continued responsibility of the Board to



maximize safety in its system, a system that is very large and no doubt includes socially

differentiated areas. The preamble to its Policy makes this unmistakably clear:
The Region of Peel by necessity has a large number of schools. Each school with separate administration
and staff may differ with respect to discipline to some extent.

[231] With the school population soon approaching the 100,000 mark there will be
areas in which no apprehension of heightened violence exists and areas where it might.
The best persons to assess the climate in their own schools are the principals upon
whom the direct responsibility for safety devolves by law and practice. Should a
principal find that his/her particular school exhibits signs of heightened unrest, violence,
or other social disturbance, it would be his/her right to take adequate and hopefully
temporary countermeasures. For principals, in consultation with their superiors, will
have the responsibility for tailoring safety measures to the level of each school's needs.

[232] Given the large and variegated nature of the Peel system, a wholesale approach
might work in some areas but might not meet the needs of others. Where it touches
upon a particular segment of the community, such as Sikhs, only a very clearly defined

situation — which is best determined on an individual school level — might render
special measures defensible. Such individuation will make for both greater flexibility and
equity.

[233] The Commission itself has recognized this need and has therefore proposed
that, while the right to wear the kirpan should itself be inviolate, it be accompanied by
certain safety measures which principals could monitor. Thus the kirpan should be of
reasonable size,’” be worn under one's clothing, and be well secured to the guthra. |
have incorporated these limitations into my Order.
[234] d. | have up to this point addressed only the legal status of Policy No. 48 in its
present form. In addition, the Policy is also so poorly worded as to give patent offence to
Sikh students, singling them out for special attention and implied opprobrium, a situation
that was acknowledged by the Board's sole multicultural officer. Regrettably, the
offending portion of Policy No. 48 is already reprinted in the 1990/91 Handbook, ready
for distribution in the fall. The Board must therefore find some means of correcting this
misadventure.
Order
[235] 1. By adding the amendment dealing with Sikhs and is to Policy No. 48 the
Peel Board has infringed the Code, and therefore that portion of both the Policy and
the Handbook must be withdrawn.
2. The Board shall make available such funds as will assist principals in safeguarding
both the legitimate exercise of religious freedom and the safety of all students, teachers,
and staff.
3. Khalsa Sikhs, be they students, staff, or teachers, shall be entitled to wear their
kirpans to school. When they do, they shall observe certain limitations:

a. School kirpans shall be of reasonable size (see supra at footnote 17).

b. They shall not be worn visibly, but under the wearer's clothing.

c. They shall be sufficiently secured so that removal, while not impossible, shall be
rendered difficult.
4. Principals shall have the right to

a. ascertain, if they deem it advisable, whether the above limitations have been
observed,;
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b. institute such program modifications for kirpan-wearing students as are deemed
advisable;

c. suspend the right to wear the kirpan if it has been misused by the wearer.
5. If a principal concludes that in his/her school the level of violence is rising or has
risen dangerously, and that special measures are needed to counter this trend, he/she
will so inform the superior or superiors assigned to such tasks. If the latter find that the
principal's apprehensions are justified, they may order temporary measures which might
impact also on Khalsa Sikhs. But such restrictions shall not go beyond what is
reasonable and justifiable under the circumstances.
6. Mr. Pandori may without hindrance seek employment in Peel.
No damages were asked and none are awarded.

NOTES

1A complaint originally launched against Mr. Mike Miller was subsequently withdrawn (Memorandum of
Agreement, March 26, 1990, Exhibit 25, Evidence VI 5-6).

2 Khalsa means "the pure," "the elect," "the leaders." (Evidence of Dr. Spellman, 1l 63)

® The common dictionary definitions and derivations are disputed. Thus it is characterized as a sword or
dagger or, in Interv. 6, as deriving from a word meaning mercy, grace, or magnanimity.

* But intervener went on to reserve the right to fight for and obtain the right to wear kirpans without any
restriction of size. (ibid.)

® Interv. 13 supported this view: "A Sikh has the right to wear any size of kirpan, and we in the community
would like it to be so."

® This too had the strong support of the intervener, in part because the kirpan might have to be used for
religious ceremonies and at times taken out of its housing, and because it has to be cleaned every 3-4
days. "So, in view of the above, if the handle or the kirpan itself is sewn down or stitched in such a way
that it cannot be removed without breaking the stitches and there is a need of machining or some needle
and thread operation to secure it again, this could not be permitted. Also, and this is important, the spirit
and intent of the wearing of the kirpan is deemed to have been scuttled and violated. This definitely is not
accepted or acceptable.” (Interv. 13)

" Cause for the adoption of this policy was a terrifying incident which resulted in the death of one teacher
and two students.

& Mr. Miller later testified briefly as to his involvement, but no new facts were brought forward.

® The 1990-91 edition for secondary schools (and not the 1988-89 edition) was introduced at the
hearings.

1 Barb Thomas, "Principles of Anti-racist Education," Currents, Fall 1984, pp. 20 et seq. (Exhibit
18); idem, Combatting Racism in the Workplace, Toronto: Cross-Cultural Communications Centre, 1983
$Exhibit 19).

! "English as a second language" — a specialized program of English instruction aimed at helping
students to join the regular educational stream.

2 Only the so-called "Validation Draft" and not the final copy was introduced.

* In support, Commission cited the two hearings before Board of Inquiry Chairman M. A. Hickling,
in Dhaliwal v. B.C. Timber Ltd. (1983), 4 C.H.R.R. D/1520-55 (No. 1); (1984), 6 C.H.R.R. D/2532-8 (No.
2). The issue was an alleged language deficiency of the complainant which was said to constitute a
danger in his particular employment situation. But the safety issue was not consistently interpreted by the
company, and no one had demonstrated that language deficiency had caused an accident (see the first
decision, D/1536 at para. 13263).

 prof. Zemans adjudicated the matter on the basis of the old Code, but the legal issue which he
addressed remains the same.

' | cannot comment on why the Sikh community supported Mr. Jatinder Singh and instead ostracized the
victim. The circumstances are unknown to me.

® 1t should be noted that support for Peel was expressed by the Ontario Public School Boards'
Association. Though its members have not introduced in their own regions the kind of policy decided
upon by the Peel Board, they have nonetheless given their endorsement to the latter and written a letter



to that effect. (Exhibit 20) In reading that missive | was astonished to find that it recommended that
students who insist on wearing their kirpan be given home instruction. Why should the OPSBA want to
keep Khalsa Sikhs out of their schools while registering no objection to the continued school admittance
of students with a record of asocial behaviour?

" What is "reasonable” in this instance has been discussed in Singh, supra, D/468, at para. 4223. A
maximum size of seven inches for the total kirpan (hilt, blade, and sheath) is suggested as the acceptable
norm, but smaller kirpans may be available and would be preferable.
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STATE OF MICHIGAN

In The Thirty Sixth District Court for The City of Detroit, County of Wayne

CITY OF DETROIT,

Plaintiff,

A

Case Number: Z-775606
Hon. Rudolph A. Serra

SUKHPREET SINGH GARCHA,

Defendant.

INTRODUCTION

OPINION AND ORDER

“In a land where faiths and non-faiths are so diverse, some provision
ought to be made for the nonconformist if the free exercise of religion is
to continue to enjoy its honored place in our scheme of things. The
controlling issue in an exception case js the freedom of the person who
needs the exemption to follow his conscience and to stay out of jail. To be
sure, not every conscience can be accommodated to all the laws of the
land, but when general laws conflict with conscientious scruples,
exemptions ought to be granted unfess some ‘compelling state interest’
intervenes...at best, the way of the non-conformist for conscience's sake
is hard, our Constitution requires that he not be unnecessarily burdened by
general laws, even when these laws seem wise and good to the vast
majority of Americans, We can afford to be generous in these matters,
and we onght to be as generous as the good arder of the country will
admit'ul

The New Dimension of Freedom in America, 1969, Chandler Publishing Co., 124 Pear Street, San

Francisco, CA 94105, edited by Frederick M. Wirt and Willis D. Hawley, quoting 61 The American
Political Science Review 657-674, “The Constitution, The Supreme Court and Religion” by William

Carroll.



FACTS

The facts in this case are undisputed. Defendant is a senior student at Wayne State
University. Defendant-Garcha is a member of the Wayne State football team and is a baptized

and observant adherent of the Sikh religion.

Sikhism is the fifth largest religion in the world. All Sikhs are required to carry five
articles of faith at all times. They are the Kesh (uncut hair), Kangha (a comb kept in the hair),
Kaara (a bracelet on the right wrist), Kachehra (A special undergarment) and the Kirpan (an

ornamental knife).

On August 14, 2003, defendant was at an outdoor football practice. He was arrested for
violating the Detroit knife ordinance because he was wearing the Kirpan. The police report notes
that the officers observed Defendant “walking in the field at the above location with a ten-inch
knife with a chrome handle and blade cover in plain view on the left side of his hip.” Garcha
volunteered that he also had a five-inch Kirpan concealed in his waistband®, Neither the police
nor the defendant caused any disturbance. All parties agreed that each was courteous and
respectful, treating the incident in a professional and unemotional manner.

On November 7, 2005, the prosecutor agreed to dismiss the criminal charges against the
Defendant without prejudice (36" District Court Case Number Z-775606). Prior to oral
argument, based upon the briefs, the court had decided to dismiss the case against defendant with
prejudice unless some significant new factual or legal issue was raised at oral argument. The
court’s order stated that defendant’s property should be returned and that “The ordinance applied
against defendant only applies to articles used as a weapon. Defendant had no such article.” The

order said that a written opinion would follow.

LAW

City of Detroit Ordinance Section 38-10-42 forbids having a knife in one’s possession

with a blade longer than three inches. It then says:

* It is common practice for a Sikh to carry the smaller blade in case the larger one has to be removed in order to
engage in physical activity.



“This section shall not apply to any person in possession of such knife
when it is used or carried in good faith as a tool of honest work, trade,
business, sport or recreation when the person in possession of the knife

is actively engaged therein or actively in going to or returning from such
honest work, trade, business, sport or recreation.”

It is an ancient and well-established maxim that, when in doubt, criminal laws are to be

strictly construed in favor of the defendant. See Criminal Law 2d Ed., LaFave & Scott, 1986,
Sec. 2.2, p 75 citing North American Van Lines v U.S.. 243 F2d 693 (6" Cir. 1957). “If there is
doubt with regard to whether the act charged is embraced in the prohibition, that doubt is to be
resolved in favor of the defendant.” People v Jones, 142 Mich App 819, 823, 371 N.W. 2d 459
(1985). “In interpreting penal statutes, courts cannot expand the scope of the statutory
prohibition.” People v Reeves, 448 Mich 1, 528 N.W. 2d 160 (1995).

Defendant argued that the exceptions to the ordinance were so sweeping that they

effectively swallowed-up the rule. The court agrees. The exceptions indicate that the ordinance
was intended to apply to persons carrying a knife as a weapon or for some unlawful purpose.
The policy underlying the ordinance would not be advanced by applying it to this case. Since
the Defendant was carrying the Kirpan “in good faith” the ordinance is inapplicable.

Generally, courts try to avoid constitutional questions. When a case can be resolved by
statutory construction to avoid a constitutional conflict, the court does so. Accordingly, the court
holds that the Detroit ordinance does not apply to individuals who wear a knife, in good faith, as
a religious relic or symbol.

Since the exceptions to the ordinance say: “in good faith as a tool of honest work, trade,
business, sport or recreation” one can argue that carrying the Kirpan “in good faith as an article
of religious symbolism™ is not excepted by the ordinance. The enactment does not explicitly
provide a religious exception. Accordingly, this court analyzed the ordinance further to address
constitutional issues.

When no appellate court in this state has ruled on an issue, the opinions of other state’s
courts arc considered persuasive. There are only two reported American cases involving the
prosecution of a baptized Sikh for carrying a Kirpan. In New York v Pratap, 135 Misc. 2d 701,
516 NYS 2d 412 (1987) the criminal court of New York City, Queens County, dismissed the

prosecution “in the interests of justice.” The court said:



“It is the considered judgment of this court that the continuation of this
prosecution would not be in the furtherance of justice and that dismissal is
required as a matter of judicial discretion. There exists compelling factors
and circumstances that clearly demonstrate that conviction or prosecution
of the said defendant upon the said accusatory instrument could constitute
or result in injustice and would serve no useful purpose.”

In State of Ohio v Singh, 690 N.E, 2d 917 (Ohio Ct. App, 1* Dist, 1996) the appellate
court held that the prosecution of a Sikh for carrying a Kirpan ran afoul of the “Religious
Freedom Restoration Act” of 1993. The act was held unconstitutional in Cit oerne v
Flores, 521 U.S. 507 (1997). In a concurring opinion, Judge Painter wrote “I write separately to
confess that I am amazed that a case like this would ever be prosecuted once, much less twice, at
tremendous cost to the state, the defendant and the legal system.” The City of Detroit Law
Department demonstrated a better tactic in deciding to voluntarily dismiss.

In a non-criminal context, the Ninth Circuit Court of Appeals held (in Chema v
Thompson, 67 F3d 883 (CA9 1993) that a school district was required to accommodate the
religious practices of Sikh children by allowing them to wear a Kirpan to school under some
circumstances.

If the court were to address constitutionality, it would be difficult to avoid the conclusion
that application of the ordinance in a case like this violates Art. 1, Sec. 4 of the Michigan
Constitution, which states: “Every person shall be at liberty to worship God according to the
dictates of his conscience...the civil and political rights, privileges and capacities of no person
shall be diminished or enlarged on account of his religious belief.”

When it is contended that government action violates this section, the contention is
analyzed under the “compelling governmental interest/least restrictive means” test. See
McReady v Hoffius . 459 Mich 131, 586 NW 2d 723 (1998) vacated in part and remanded, 459
Mich 1235, 593 NW2d 545 (1999), In Porth v Roman Catholic Diocese of Kalamazoo, 209
Mich App 630, 532 NW2d 195 (1995) the court said “Because religious liberty is a fundamental

freedom, our courts have a firmly rooted tradition of applying a compelling governmental

interest test to its regulation.”
The test has five elements: (1) whether the defendant’s conduct is motivated by a
sincerely held belief; (2) whether the conduct motivated by that belief is religious in nature; (3)



whether a state regulation imposes a burden on the exercise of the belief or conduct; (4) whether
a compelling state interest justifies the burden imposed and (5) whether there is a less intrusive
form of regulation available to the state.

Here, it is undisputed that Defendant carried the Kirpan because of his sincetely held
Sikhism. Thus he passes the first two tests. There is no question that forbidding him from
carrying the Kirpan imposes a burden, It would be similar to an ordinance that made it illegal to
wear a cross or a star of David. Accordingly, the third test is addressed.

No one can doubt that the government has a compelling interest in reducing crimes of
violence and the use of weapons. If a Sikh were to use the Kirpan to commit a crime, the
individual could certainly be charged with both the underlying crime AND a violation of the
knife ordinance. Using the Kirpan in an unlawful way takes the individual out of the good faith
exception. The “least restrictive” way to accommodate the Sikh practice, however, does not
encompass arresting every Sikh. It recognizes the state interest in controlling weapons and
allows the state to prosecute individuals who use the Kirpan as a weapon.

This opinion is certainly not a comprehensive analysis of every fact scenario that might
arise. The court is advised, for example, that in Canada Sikhs can wear the Kirpan but that the
sheath is sewn in such a way as to make it inaccessible. At oral argument, the court was advised
that some Sikhs do not fly in commercial airlines at all due to the ban on weapons, and that
others engage in an arduous fasting exercise as a form of cleansing if they do remove the item in
order to fly. Justice is not served by conferring a criminal conviction on this defendant. It is
hoped that this opinion will provide some guidance to law enforcement authorities in addressing
these issues in the future.

The dismissal of the case against Defendant is confirmed.

Rudolph A, Serra
P35720
Judge, 36" District Court
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British Sikh Federation
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ENTRY TO COURT SERVICE BUILDINGS - SIKHS WEARING KTRPANS

Thank you for your letter of 27 September about reports you have received of British Sikhs

experiencing problems in attending courts wearing their Holy kirpans. I am sorry for the
delay in replying.

This issue first arose a couple of years ago and, following legal advice and discussions with
members of the judiciary, it was agreed that members of the Sikh religion should be allowed
to enter our buildings while wearing their kirpans providing that they do not exceed 6 inches
in total length. The Court Service Security Officer gave instructions to this effect on 17 -
October 1997. As you will appreciate, these instructions do not interfere with a judge’s
inherent right to control his own courtroom or to impose any restrictions that the Judge may
feel necessary. Similarly, this policy does not bind magistrates® courts as it is for individual
magistrates’ courts commnittees to decide on their approach.

Also, I am sure you will understand that Sikhs cannot be exempted from the general enury
controls that are in operation at some courts. These entail a mertal detection scan, when the
presence of the kirpan will be discovered and can be explained, and a baggage search.

Steps have recently been taken to remind all Crown and combined courts of the current
policy, but it would be helpful if you could provide the Court Service Security Officer (at 103

Victoria Street, London, SW1E 6QT) with details of the courts where problems have been
encountered. : -

I am also concerned about your intention to publicise this policy in the press. This is, of
course, a decision for you but 1 do invite you to reflect whether it is in the interests of the
Sikh Community. The policy which applies to the courts is wholly responsive to the
sensitivities of your community and, if there are failures of execution anywhere, then, if you
notify the Court Service, these will be dealt with. "High profile" publicity would draw
considerable attention to the arrangements and might result in Sikhs within court buildings
being targeted by those wishing to remove their kirpans to use for their own purposes. This
risk, I am sure you will agree, ought to be avoided if possible and I would therefore ask you



to reflect carefully about the wisdom of advertising the policy through the press. I repeat,
however, that this decision is for you alone.

You should contact the Court Service Security Officer if you encounter any difficulties within

Crown or combined courts in the future. Any difficulties within magistrates’ courts should be
referred to the appropriate magistrates’ courts commiftee direct.
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